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A 


In the District Court of the United States for the 
District of Columbia 

Habeas Corpus No. 1952 
Julia Sanders, petitioner 

V8. 

George E. Allen et al., respondents 


United States of America, 

District of Columbia, 88: 

Be it remembered, that in the District of the United States 
for the District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following papers were 
filed and proceedings had, in the above entitled cause, to wit: 

1 In the District Court of the United States for the District 

of Columbia 

Holding a Circuit Court 

Habeas Corpus No. 1952 

In re Julia Sanders, Habeas Corpus 

United States ex rel Julia Sanders, petitioner 


v . 

Geogre E. Allen, Colonel Daniel I. Sultan, and Melvin C. Hazen, 
as Commissioners of the District of Columbia; Elwood Street, 
as Director of Public Welfare, District of Columbia; Rat L. 
Huff, as Superintendent of Penal Institutions, District of 
Columbia ; Arthur L. Petitt, as Superintendent of the District 
of Columbia Workhouse, Occoquan, Virginia; Thomas M. Rives, 
as Superintendent of the Washington Asylum and Jail; Homer 
S. Cummings, as Attorney General of the United States; and 
James V. Bennett, as Director of the Bureau of Prisons, United 
States Department of Justice, Washington, D. C., respondents 

Filed Aug. 19,1938. Charles E. Stewart, Clerk. 

Issuance of writ denied for lack of jurisdiction. F. Dickinson 
Letts, Justice. 

To the District Court of the United States for the District of 
Columbia, and to the Honorable F. Dickinson Letts, Justice 
of said Court : 

The petition of Julia Sanders respectfully represents as follows: 

1. Petitioner is a citizen and resident of the United States, and of 
the State of New York, and brings this petition in her own right. 

2. Petitioner is now being detained, restrained, and deprived of 
the liberty of her person without warrant of law, in violation, as she 
is informed and believes, of her rights and immunities under the 
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Constitution of the United States, and more particularly under the 
Fifth and Sixth Amendments thereof. 

3. Petitioner is informed and believes and alleges that her 

2 illegal restraint and confinement of her person, are being main¬ 
tained and effected by and through the actions, or under color, 

and by purported exercise, of the official authority of some or all, or 
any one, of the respondents named above in tlie caption of this 
petition. 

4. The respondents George E. Allen, Colonel Daniel I. Sullivan, 
and Melvin C. Hazen are residents of the District of Columbia and 
are within the jurisdiction of this Court. They are the Commis¬ 
sioners of the District of Columbia, and are named respondents herein 

i both individually and in their official capacities as such Commis¬ 
sioners, in virtue of the power, authority, and jurisdiction vested in 
i them by law over the persons of inmates and prisoners in the penal 
i institutions of the District of Columbia, and especially in view of the 
jurisdiction vested in them by District of Columbia Code, Title 6, 
i sec. 403 over the persons of prisoners committed and confined at the 
District of Columbia Workhouse at Occoquan, Virginia. 

5. The respondent Elwood Street is a resident of the District of 
Columbia and is within the jurisdiction of this Court. He is the 
Director of Public Welfare of the District of Columbia, and is named 

i respondent herein both -individually and in his official capacity as 
such Director, in virtue of the management and control vested by law 
in the Board of Public Welfare over penal institutions of the Dis¬ 
trict of Columbia, and especially in view of the “complete and exclu¬ 
sive management and control” of “the workhouse at Occoquan in 
the State of Virginia” which is vested in said Board by District of 
i Columbia Code, Title 6, sec. 409, and also in view of the similar 
authority given that Board by the same statute over the Washington 
Asylum and Jail. 

3 6. On information and belief, petitioner alleges that re¬ 
spondent Ray L. Huff is a resident of the District of Columbia 

and within the jurisdiction of this Court. He is named respondent 
herein individually, and as Superintendent of Penal Institutions of 
the District of Columbia, in virtue of the jurisdiction and authority 
vested in him by law over inmates and prisoners in such institutions. 

7. On information and belief, petitioner alleges that respondent 
Arthur L. Petitt is a resident of the District of Columbia and within 
the jurisdiction of this Court. He is named respondent herein in¬ 
dividually, and as Superintendent of the District of Columbia Work- 
house at Occoquan, Virginia, and in virtue of the jurisdiction and 
authority vested in him by law over inmates and prisoners in such 
Workhouse. 

8. Respondent Thomas M. Rives is a resident of the District of 
i Columbia and within the jurisdiction of this Court. He is named re¬ 
spondent herein individually, and as Superintendent of the Washing¬ 
ton Asylum and Jail, and in virtue of the jurisdiction and authority 
vested in him by law over inmates and prisoners in such Asylum and 
Jail. 

9. Respondent Homer S. Cummings is a resident of the District of 
Columbia and within the jurisdiction of this Court. He is named 
respondent herein individually, and as Attorney General of the 
United States, in virtue of any power, jurisdiction or authority that 
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may be found to be vested in him by the Act of Congress of May 14, 
1930 (c. 274, 46 Stat. 325; U. S. Code, Title 18, secs. 753 et seq.), or 
by any other statute, over the custody and the person of your peti- ! 
tioner. 

4 10. On information and belief, petitioner alleges that re¬ 
spondent James V. Bennett is a resident of the District of | 

Columbia and within the jurisdiction of this Court. He is named j 
respondent herein individually, and as Director of the Bureau of 
Prisons, United States Department of Justice, Washington, D. C., 
in virtue of any power, jurisdiction or authority that may be founa 
to be vested in him by the Act of Congress of May 14, 1930 (c. 274, 

46 Stat. 325; U. S. Code, Title 18, secs. 753 et seq.), or by any other 
statute, over the custody and the person of your petitioner. 

11. Petitioner has no means of knowing, and therefore cannot 
allege, what will be the actual place of her confinement at the time 
this petition is received by this Court, or at the time a rule to show 
cause, or a writ of habeas corpus, may be issued thereon. But peti¬ 
tioner alleges that since, to-wit, the 28th day of July 1938, she has 
been subjected to illegal constraint and confinement, by the respond- ! 
ents or some or all or any one of them, or by the Mayor and Super¬ 
intendent of Police of the District of Columbia, or by and through 
divers other persons unknown to your petitioner, at three several 
places, each of which your petitioner believes and alleges to be within | 
the jurisdiction of this Court, to-wit: The Women’s Bureau of the 
Metropolitan Police Department in the City of Washington; the 
Washington Asylum and Jail within the City of Washington; and 
the District of Columbia Workhouse at Occoquan, State of Virginia. 

At the time of the execution of this petition, your petitioner is being 
held in illegal constraint and confinement at the District of Columbia 
Workhouse at Occoquan, Virginia. 

5 12. Your petitioner further alleges that the purported ground 
for her detention is a purported judgment of conviction and 

sentence of a tribunal of the District of Columbia, to-wit, the Police 
Court of the District of Columbia, based upon her apprehension and 
arrest within the District of Columbia for an alleged violation of the 
laws of the District of Columbia allegedly committed by her within 
the said District of Columbia. If it should be found, upon return 
to rules to show cause issued on this petition, that your petitioner has 
been removed to such place, and is in the custody and control of such 
person or persons, that this Court cannot, by virtue of its jurisdiction 
and control over the respondents, or of any other person within the 
jurisdiction of this Court, compel the production of her body before 
this Honorable Court for the purpose of inquiring into the cause ! 
of her detention and of the validity of the judgment and sentence j 
of a court of the District of Columbia under alleged authority of 
which she is held, then your petitioner alleges that her removal to 
such place and her custody by any such persons has been accomplished 
in derogation of the lawful jurisdiction and authority of this Court; I 
and in such case it is prayed that this Court issue such order to the 
respondents as will restore to this Court its lawful jurisdiction in 
the premises; and petitioner further prays that, should it appear 
that it be necessary or appropriate, in order to restore the lawful 
jurisdiction and authority of this Court, that any other person or | 
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E ersons within the jurisdiction of this Court be made respondents 
erein, that this Court will amend this petition so as to name them, 
and will issue such process against them as may be appropriate, and 
as to this Court may seem meet and just. 

6 13. Petitioner alleges that she is pregnant with child; that 

she is suffering great bodily and mental anguish by reason of 
her illegal restraint and confinement; that she is without funds; and 
that she has no other practicable means of relief, or for the vindica¬ 
tion of her lawful Constitutional rights, than by the presentation of 
this petition to this Honorable Court. 

14. The circumstances attendant upon the arrest, purported con¬ 
viction, and detention of your petitioner, so far as known to her, are 
as follows: 

On, to-wit, the 28th day of July 1938, your petitioner arrived in 
Washington by train, and on the evening of that day attended a 
restaurant in the City of Washington, District of Columbia, accom¬ 
panied by a friend, Mrs. Alyne Compton. For the alleged purpose 
of relieving headaches from which petitioner and her companion were 
suffering, a man unknown to your petitioner offered to place, and did 
place, in coffee which she and Mrs. Compton drank, some tablets 
which he represented to be of aspirin. 

The effect of such tablets, so taken by petitioner, was to deprive her 
for many days of normal control of her actions, and to prevent her, 
during her preliminary detention and the court proceedings which 
followed, of the ability to think and act in normal manner for the 
protection of her interests. Your petitioner believes, and therefore 
alleges, that such tablets were not aspirin tablets, but were some 
drug, of what kind your petitioner does not know. 

On information and belief, your petitioner was arrested at or about 
said restaurant, with her companion aforesaid, and held at the 
Women’s Bureau in the City of Washington on a charge of intoxica¬ 
tion. Said charge was unfounded, the true fact being that petitioner 
and her companion had been drugged. On information and 
7 belief, Mrs. Compton was released upon the posting of $10 
collateral at the Women’s Bureau, which was subsequently for¬ 
feited; but your petitioner, being without funds, was held and there¬ 
after brought before the Police Court of the District of Columbia for 
trial on the charge of intoxication. The purported trial in said Court, 
so petitioner is informed, resulted in a purported judgment of con¬ 
viction and sentence that petitioner pay a fine of $100 or suffer 
imprisonment for a period of 60 days. 

During the conduct of said alleged trial your petitioner was suf¬ 
fering the effects of the drug which had been administered to her; 
was m no physical or mental condition to protect her interests or 
present her defense; was without funds; in a city other than the place 
of her residence; was not represented by or given the assistance of 
Counsel; was not offered or informed of her right of counsel; did not 
in fact waive the right of Counsel to her defense; and was in any 
case in no condition of mind or body to make any valid waiver of 
such right of Counsel. 

Petitioner is informed and believes, and alleges, that she was con¬ 
victed and sentenced in said Police Court of the District of Columbia, 
as aforesaid, and under the circumstances aforesaid; that thereafter 
she was transmitted to the Washington Asylum and Jail, and subse- 
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quently to the Workhouse of the District of Columbia; and that the 
respondents, or some or all or any of them, intend to keep and main¬ 
tain her in custody and confinement until the expiration of the 
sentence imposed upon her by said Police Court, unless this Honorable 
Court shall intervene and otherwise order. 

8 15. Petitioner alleges that by virtue of the circumstances 
aforesaid she has been, and is being, deprived of her liberty 

of person without due process of law, in violation of the right and 
immunity guaranteed to her by the Fifth Amendment to the Consti¬ 
tution of the United States; that any purported judgment and sen¬ 
tence of the Police Court, and any commitment of her body that may 
be based thereon, is wholly illegal and void for that reason, and also 
because she was denied the assistance of counsel for her defense in the 
proceedings in the Police Court of the District of Columbia, in viola¬ 
tion of the right and immunity guaranteed to her by the Sixth 
Amendment to the Constitution of the United States. 

16. Petitioner further alleges the Police Court of the District of 
Columbia was wholly without power or authority to deprive her of 
her liberty, by any purported judgment or sentence whatever, with¬ 
out informing her of her right to Counsel, and appointing Counsel 
to defend her if she were unable to retain Counsellor without securing | 
from her both an express and an intelligent waiver of such assist¬ 
ance. Petitioner’s rights in this respect, secured to her by the Sixth 
Amendment as aforesaid, were ignored and not accorded to her in 
said proceedings in the Police Court of the District of Columbia. 
Petitioner made no express waiver of such rights, and was in no 
physical or mental condition to make any waiver of such rights, 
either express or implied. 

IT. Petitioner alleges that due to her mental and physical condition J 
as aforesaid; due to her confinement and lack of funds and her ! 
absence from the place of her residence, she was unable to obtain 
the services of counsel in time for the perfection of appellate pro¬ 
ceedings for the review of the judgment and sentence of the ! 

9 Police Court aforesaid within the time limited therefore by ! 
law; that she is without funds for the presentation of any 

proceeding for her relief other than by the presentation of petition 
for writ of habeas corpus to some Court or-Judge or Justice within 
the District of Columbia; and that she is informed and believes, and 
so alleges, that there remains no other practical method for her relief 
than by the presentation of such petition. 

Wherefore, the premises considered, your petitioner prays: 

1. That writs of habeas corpus issue to the respondents above 
named, and to each and every of them, commanding and requiring 
them forthwith to produce the body of your petitioner before this 
Honorable Court, for the purpose of inquiring into the cause of her 
detention, and of the validity of any purported judgment, sentence, 
or commitment upon which it may be based. 

2. That rules to show cause issue to the said respondents, and to 
each and every of them, commanding them to show cause why the 
prayers of this petition should not be granted, and your petitioner 
discharged from custody. 

3. That final hearing be had on return to such writs and rules, and | 
that on such hearing your petitioner may be discharged from custody. 


6 


JULIA SANDERS VS. GEORGE E. ALLEN ET AL. 


4. And for such other and further relief as the nature of the case 
may require, and as to the Court may seem meet and proper, includ¬ 
ing the issue of any and all writs and processes within the power of 
this Court, to any and all persons within its jurisdiction, as may be 
appropriate and right or necessary, in order to vindicate and establish 
the jurisdiction of this Honorable Court, and to accord to 
i 10 your petitioner her lawful Constitutional rights and im¬ 
munities. 

Julia Sanders. 

Dorsey K. Offutt, Attorney for Petitioner . 

JURAT 

Subscribed and sworn to before me, this 18th day of August 1938, 
by Julia Sanders. 

fSEALl C. S. Pierce, 

Notary Public , Fairfax Co ., Va. 

My commission expires May 11,1940. 

11 District Court of the United States for the District of Columbia 
i Holding a Circuit Court 

Habeas Corpus No. — 

In re Habeas Corpus Julia Sanders 
Affidavit in forma pauperis 

Comes now Julia Sanders, who, being duly sworn, deposes and 
says: 

That I am without funds to pay the clerk’s costs or court costs that 
may be attendant upon my application for writ of habeas corpus to 
this Court or to any Justice thereof; that my said petition is just and 
is presented in good faith; that I am a citizen of the United States 
and I claim the benefit of the statutes in such cases made and provided 
I for the prosecution of proceedings in forma pauperis. 

Julia Sanders. 

Subscribed and sworn to before me this 18th day of August 1938. 

C. S. Pierce, 

Notary Public , Fairfax Co ., Va. 

My Commission expires May 11, 1940. 

i 12 Memorandum 


i 


Issuance of writ denied for lack of jurisdiction. 

F. Dickinson Letts, Justice. 

August 19, 1938. 
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13 In the District Court of the United States for the District of 

Columbia 

Habeas Corpus No. 1952 

In re Julia Sanders, Habeas Corpus 

United States ex rel. Julia Sanders, petitioner 

v. 

George E. Allen, Colonel Daniel I. Sultan and Melvin C. Hazen, 
as Commissioners of the District of Columbia ; Elwood Street, as 
Director of Public Welfare, District of Columbia ; Rat L. Huff, 
as Superintendent of Penal iNSTrrunoNS, District of Columbia; 
Arthur L. Petitt, as Superintendent of the District of Colum¬ 
bia Workhouse, Occoquan, Virginia; Thomas M. Rives, as Super¬ 
intendent of the Washington Asylum and Jail; Homer S. 
Cummings, as Attorney General of the United States; and 
James V. Bennett, as Director of the Bureau of Prisons, United 
States Department of Justice, Washington, D. C., respondents 

Order allowing appeal 

' 

This matter coming on to be heard before me this 20th day of 
August 1938, upon the petition and application of the petitioner, Julia 
Sanders, for the allowance of appeal to the United States Court of 
Appeals for the District of Columbia; and the petitioner appearing by j 
counsel, Dorsey K. Offutt, Esq., and Reynolds Robertson, Esq.; and 
Matt Mahorner, Jr., Esq., Assistant Corporation Counsel appearing 
on behalf of the respondents Allen, Sultan, Hazen, Street, Huff, Petitt, 
and Rives; and, upon consideration of said application, 

It is ordered that appeal be, and the same is hereby, allowed to the 
above named petitioner, Julia Sanders, in open court, to the United 
States Court of Appeals for the District of Columbia, from the order 
made and entered by me the 19th day of August 1938, denying the j 
petition for writ of habeas corpus in this matter upon the ground of ! 
lack of jurisdiction in that the petition contained no averment that the 
petitioner was restrained of her liberty within the District of 
Columbia; 

It is further ordered, upon consideration of the affidavit of 

14 Julia Sanders, that the petitioner be allowed to proceed in this 
matter in forma pauperis. 

F. Dickinson Letts, Justice. 

August 20, 1938. 

Approved as to form: 

M. Mahorner, Jr., 

Counsel for Respondents. 
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15 In the District Court of the United States for the District of 

Columbia 

Habeas Corpus No. 1952 
In ee Julia Sanders, Habeas Corpus 

United States ex rel. Julia Sanders, petitioner-appellant 

v. 

George E. Allen et al., respondents-appellees 

Assignment of errors on appeal to the United States Court of Appeals 

for the District of Columbia 

Comes now the appellant above named and assigns the following 
errors in the order and ruling of the District Court and of Honorable 
F. Dickinson Letts, Justice of the said District Court, made and 
entered in this matter on August 19, 1938, denying the petition for 
habeas corpus in this matter: 

1. The District Court and said Honorable F. Dickinson Letts, Jus¬ 
tice of said District Court, erred in denying the issuance of writ of 
habeas corpus and denying the petition for writ of habeas corpus 
upon the ground of lack of jurisdiction in that the petition contained 
no averment that the petitioner was restrained of her liberty within 
the District of Columbia; and in holding and ruling that there was 
lack of jurisdiction for that reason; and in failing to hold and rule 
to the contrary. 

2. The District Court and said Honorable F. Dickinson Letts, Jus¬ 
tice of said District Court, erred in failing and refusing to grant the 
prayer of said petition and to issue the writs of habeas corpus therein 
prayed; and erred in failing and refusing to hold and rule that the 
purported commitment under which petitioner is held is invalid and 
void for the reasons stated in the petition for habeas corpus. 

3. The District Court and said Honorable F. Dickinson Letts. Jus¬ 
tice of said District Court, erred in failing and refusing to hold and 

rule that, on the face of the petition for habeas corpus, a proper 

16 case appeared for the issue of writs of habeas corpus as prayed. 

Dorset K. Offutt, 
Reynolds Robertson, 
Counsel for Appellant. 

August 20, 1938. 
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17 In the District Court of the United States for the 

District of Columbia 

Habeas Corpus No. 1952 

lx re Julia Sanders, Habeas Corpus 

United States ex rel. Julia Sanders, petitioner-appellant 


v. 

George E. Allen, Colonel Daniel I. Sultan and Melvin C. Hazen, 
as Commissioners of the District of Columbia ; Elwood Street, 
as Director of Public Welfare, District of Columbia; Ray L. 
Huff, as Superintendent of Penal Institutions, District of 
Columbia ; Arthur L. Pettit, as Superintendent of the District 
of Columbia Workhouse, Occoquan, Virginia; Thomas M. Rives, 
as Superintendent of the Washington Asylum and Jail; Homer 
S. Cummings, as Attorney General of the United States; and 
James V. Bennett, as Director of the Bureau of Prisons, United 
States Department of Justice, Washington, D. C., respondents- 
appellees. 

Waiver of issue and service of citation by Respondents-AppeXlees 
Allen , Sultan , Hazen, Street , Huff , Petitt, and Rives 

The petitioner-appellant in the above entitled matter, Julia San¬ 
ders, having been allowed an appeal to the United States Court of 
Appeals for the District of Columbia in the above entitled matter, 
in open court this 20th day of August 1938, the respondents-appellees, 
Allen, Sultan, Hazen, Street, Huff, Petitt. and Rives, above named, ! 
hereby waive the issue and service upon them of citation upon said 
appeal. 

Matt. Mahorner, Jr., 
Counsel for said Respondents-Appellees. 

August 20,1938. 

18 In the District Court of the United States for the 

District of Columbia 

No. 1952 Habeas Corpus 

United States ex rel. Julia Sanders, appellant 

vs. 

George E. Allen, et al. 

The President of the United States of America 

To Homer S. Cummings, as Attorney General of the United States, 
and James V. Bennett, as Director of the Bureau of Prisons, 
United States Department of Justice, Washington, D. C., Greeting: 
You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
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therein, under and as directed by the Rules of said Court, pursuant to 
an Appeal noted in the District Court of the United States for the 
District of Columbia on the 20th day of August 1938, wherein Julia 
Sanders is Appellant, and you are Appellees, to show cause, if any 
there be, why the order denying application for habeas corpus ren¬ 
dered against the said Appellant should not be corrected, and why 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Alfred A. Wheat, Chief Justice, District 
Court of the United States for the District of Columbia, this 20th 
day of August, in the year of our Lord one thousand nine hundred 
and thirty-eight. 

[seal] Charles E. Stewart, 

Clerk. 

By Richard J. Kirkland, 

Assistant Clerk. 

Service of the above Citation accepted this 20th day of August 
1938. 

David A. Pine, 

J. C. C. 

Attorney for Appellees, 

U. S. A tty. 

Copy of assignments of error and order allowing appeal received 
this 20th day of August 1938. 

David A. Pine, 

J. C. C. 

Attorney for Appellees. 

19 In the District Court of the United States for the District of 

Columbia 

Habeas Corpus No. 1952 
In re Julia Sanders, Habeas Corpus 
United States ex rel. Julia Sanders, appellant 


v. 

George E. Alijen et al., appellees 

i Praecipe and designation of record on appeal 

To Clerk of above-entitled-court: 

Please prepare and certify for filing in the United States Court 
of Appeals for the District of Columbia a transcript of record in the 
above entitled case, on appeal, to consist of the following documents, 
which constitute the whole of the proceedings had in this Court in 
the case: 

1. Petition for writs of habeas corpus. 

2. Affidavit in forma pauperis. 

3. Order of August 19, 1938, by Letts, J., denying petition and re¬ 
fusing issue of writs. 
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4. Order allowing appeal in open court and allowing proceedin 
in forma pauperis. 

5. Assignment of Errors. 

6. Waiver of citation by appellees Allen et al. 

7. Citation and service on appellees Cummings and Bennett. 

8. This designation and praecipe. 

Dorsey K. Offutt, 
Reynolds Robertson, 

Couiisel for Appellant. 


August 20, 1938. 


or 

fc> 


20 District Court of the United States for the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the United 
States for the District of Columbia, hereby certify the foregoing 
pages numbers 1 to 20 both inclusive, to be a true and correct tran¬ 
script of the record, according to the directions of counsel herein 
filed, copy of which is made part of this transcript, in cause No. 1952, 
Habeas Corpus, wherein Julia Sanders is Petitioner and George E. 
Allen et al., Commissioners of the District of Columbia, etc., are re¬ 
spondents, as the same remains upon the files and of the record in 
said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
20th day of August 1938. 

Charles E. Stewart, 

[seal] Clerk. 

By C. B. Coflin, Asst. Clerk. 


[Endorsement on cover:] No. 7232. Julia Sanders, Appellant vs. 
George E. Allen et al. United States Court of Appeals for the 
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corpus is the appropriate remedy_ 30 
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In the United States Court of Appeals for 
the District of Columbia 
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No. 7232 

Special Calendar 


Julia Sanders, appellant 

v. 

George E. Allen, Colonel Daniel I. Sultan, and 
Melvin C. IIazen, as Commissioners of the Dis¬ 
trict of Columbia; Elwooo Street, as Director 
of Public Welfare, District of Columbia; Ray 
L. Huff, as Superintendent of Penal Insti¬ 
tutions. District of Columbia; et al. 


brief for appellant 


STATEMENT OF THE PROCEEDINGS. AND OF THE 
JURISDICTION OF THIS COURT ON THIS APPEAL 

This is an appeal allowed by Mr. Justice Letts 
in open court on August 20, 1938 (R. 7), to review 
the decision entered by him in the District Court 
of the United States for the District of Columbia 
on August 19. 1938, refusing to issue the writ of 
habeas corpus prayed for by this appellant (R. 1, 
6), and denying her petition for such writ (R. 7). 


(i) 
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STATEMENT OF THE PROCEEDINGS. AND OF THE 
JURISDICTION OF THIS COURT ON THIS APPEAL 

This is an appeal allowed by Mi*. Justice Letts 
in open court on August 20. 1938 (R. 7). to review 
the decision entered by him in the District Court 
of the United States for the District of Columbia 
on August 19, 1938. refusing to issue the writ of 
habeas corpus prayed for by this appellant (R. 1. 
6). and denying her petition for such writ (R. 7). 

(i) 
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Mindful of t In* set lied rule that probable cause 
must first he shown to obtain the writ of habeas 
coy pun; that *’A petition tor hula as corpus ought 
not to ho entertained, unless the court is satisfied 
tiiat lht‘ petitioner can make out at least a prana 
farn ease." and that the petition must aver the 
existence of every fart necessary to give the court 
jurisdiction,' Mr. Justice Letts made his decision 
and entered his order at the time the petition was 
first presented to him. and so soon as counsel for 
appellant called attention to the fact that the peti¬ 
tion disclosed on its face that appellant was con¬ 
fined ’*at tlie District of Columbia Workhouse at 
Occoquan, Virginia" at the time she had executed 


it (R. 3). 

The order which tlu* Justice endorsed on tin* 
face of the petition in open Court on August 19, 
reads: 


Issuance of writ denied for lack of juris¬ 
diction (li. 1. (>). 

The order allowing appeal, signed the following 
day, recites 

It is ordered that appeal be. and the same 
is hereby, allowed to the above named peti¬ 
tioner. Julia Sanders, in open court, to the 
United States Court of Appeals for the Dis- 


1 l'nited Shite* v. •/a Top. IDS l \ S. 2.>5.201: l 'rote*! Staffs 
v. Sing Tuck. 1 i>4 T. S. 101, 170: Church on Habeas Corpus, 
Sec*. 92: E.r parte Wat Tin*. 3 Pet. 193: Ex parte Roy all. 117 
U. S. 241: /:’./• parte Terry. 12S V. S. 2S9, 301. 

- Ex parte Milligan. 4 Wall. 2, 110, 116. 
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trict of Columbia, from the order made and 
entered bv me the 19th dav of August 193S, 
denying the ]>etition for writ of habeas 
corpus in this matter upon the ground of 
lack of jurisdiction in that the petition con¬ 
tained no averment that the petitioner was 
restrained of her liberty within the District 
of Columbia (K. 7). 

A result of this course of procedure was finally 
to dispose of appellant's application, so far as the 
trial court was concerned, at its initial ex parle 
presentation, and before the appellees had been 
served or brought into court. Counsel for ap¬ 
pellees, however, were present and participated in 
the proceedings the next day relating to the allow¬ 
ance* and perfecting of the appeal (R. 7); and all 
appellees, by counsel, have either waived the issue 
and service of citation on this appeal or have been 
served with citation (R. 9-10). Counsel for all 
appellees also appeared generally before a special 
session of this Court on August 22, 1938, at the 
hearing of appellant's application for allowance of 
bail on this appeal. It is entirely clear, therefore, 
that whatever other jurisdictional difficulties this 
ease may present, there can be no doubt of the juris¬ 
diction of this Court over the persons of all the 
appellees on this appeal. 3 

:i U n’(tr<l States, v. Curry , 0 IIow. 106. 111. 112: Tripp v. 
Santa Post/. Street //. Co.. 1-11 V. S. 120. 1 ris: lligler v. 
'Waller. 12 Wall. 142. 147: Mussina v. ( 'arazos. 0 Wall. 355, 
3.‘0: Pierre v. Cos, 1) Wall. 7 SO : Richard son v. Green. 130 
V. S. 104. 114, lir>? Shute v. Keyset-. 140 V, S. 041). 
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Moreover, even if no respondents had been 
named below, and no appellees brought here, this 
Court would nevertheless have jurisdiction of this 
appeal as a wholly ex parte proceeding. That 
point was settled by Ex parte Millitjan, 4 Wall. 2, 
110-114. In that ease Milligan presented a peti¬ 
tion for habeas corpus to the United States Circuit 
Court, seeking discharge from alleged unlawful im¬ 
prisonment. It was presented by counsel, in open 
court, the District Attorney being notified and ap¬ 
pealing. but the case being nonetheless < x parte in 
form. The two Circuit Judges, being unable to 
agree, certified their difference of opinion, and 
their questions, to the Supreme Court under the 
old certificate statute (now repealed). Such a cer¬ 
tification of questions to the Supreme Court in¬ 
vokes an exercise of its appellate jurisdiction.* 
When the certificate reached the Supreme Court, 
the Attorney General of the United States ap¬ 
peared and objected to that Court's jurisdiction on 
the ground that there was no ‘‘case** before it: that 


a ‘‘case** or ‘‘suit*’ was a bi-party affair: ‘‘main¬ 
tained with earnestness and ability, that a certifi¬ 
cate of division of opinion can occur only in a 
cause; and. that the proceeding by a party, moving 
for a writ of habeas corpus , does not become a cause 
until after the tcrit has been issued and a return- 
made” (4 Wall, at 110). The Supreme Court 
answered: 


4 Wheeler Lumber Ural ye c(* Sap ply Co. v. lotted States. 
281 U. S. 572. 576. 578. 
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It is true, that it is usual for a court, on 
application for a writ of habeas corpus, to 
issue the writ, and, on the return, to dispose 
of the case; but the court can elect to waive 
the issuing of the writ and consider whether, 
upon the facts.presented in the petition, the 
prisoner, if brought before it. could be dis¬ 
charged. One of the very points on which 
the case of Tobias Watkins, reported in 3 
Peters, 193. turned, was, whether, if the writ 
was issued, the petitioner would be re¬ 
manded upon the case which he had made. 

The Chief Justice, in delivering the 
opinion of the court, said: “The cause of im¬ 
prisonment is shown as fully by the peti¬ 
tioner as it could appear on the return of 
the writ; consequently the writ ought not to 
be awarded if the court is satisfied that the 
prisoner would be remanded to prison.” 

The judges of the Circuit Court of Indiana 
were, therefore, warranted by an express 
decision of this court in refusing the writ, if 
satisfied that the prisoner on his own show¬ 
ing was rightfully detained. 

But it is contended, if they differed about 
the lawfulness of the imprisonment, and 
could render no judgment, the prisoner is 
remediless: and cannot have the disputed 
question certified under the act of 1802. His 
remedy is complete by writ of error or 
appeal, if the court renders a final judgment 
refusing to discharge him; but if he should 
be so unfortunate as to be placed in the pre¬ 
dicament of having the court divided on the 
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question whether he should live or die. he is 

hopeless and without remedy * * *. 

* # * * * 

1 >iil it is argued, that tlie proceeding does 
not ripen into a cause, until there are two 
parties to it. 

This we deny. It was the const <>f Milh- 
t/ou when the petition was presented to the 
Circuit Court. It would have been the roust 
of both parties, if the court had issued the 
writ and brought those who held Milligan in 
custody before it. * * * 

In any legal sense, action, suit, and cause, 
are convertible terms. Milligan supposed 
he had a right to test the validity of his trial 
and sentence: and the proceeding which he 
set in operation for that purpose was his 
“cause** or “suit.** It was the only one by 
which lu* could recover his liberty. He was 
powerless to do more; he could neither in¬ 
struct the judges nor control their action, 
and should not suffer, because, without fault 
of his. they were unable to render a 
judgment. * * *. 

The opinion then refers to the discussion in the 
prior case of Holmes v. Jr unison. 14 IYt. 540. and 
adds: 

The court do not say. that a return must 

be made, and the parties appear and begin 

to trv the case before it is a suit. When the 
%• 

petition is filed and the writ prayed for. it 
is a suit. —the suit of the* party making the 
application. * * *. 


The* Milhfjau decision also makes it clear that an 
order refusing to issue a writ of habeas cor/ms con¬ 
stitutes a final judgment within the meaning of 
the statute governing the appellate jurisdiction of 
this (’ourt/' 

The Supreme Court, after first pointing out that 
it is entirely proper for the trial court to “elect to 
waive tin* issuing of the writ", and consider 


whether petitioner has any case on the face of his 
petition, and that the trial court would have been 


entirely just died in 


“refusing the writ" if satisfied 


on such consideration that the detention was law¬ 


ful. 1 hen adds—plainly referring to just such ac¬ 
tion by the trial court—that the petitioner’s 
“remedy is complete by writ of error or appeal, if 
the court renders a filial judgment refusing to dis¬ 
charge him * * (4 Wall, at 110-111). 

Moreover, quite apart from the authority of the 
Milliyaii case, it is submitted that considerations of 
substance and good sense* forbid the conclusion that 


an order refusingto issue the writ prayed for. upon 
the stated ground of lack of jurisdiction so to do, 
is 11011 -final in any sense. 


•’* is I). C. Code : "Any party aggrieved by any final 
order, judgment, or decree of the supreme court of the Dis¬ 
trict of Columbia, or of any justice thereof, may appeal 
therefrom to the said court of appeals: and upon such appeal 
the court of appeals shall review such order, judgment, or 
decree, and affirm, reverse, or modify 11n* same as shall be 
just, except as provided in tin* following sections. * * 



STATEMENT OF FACTS 


The facts set forth in the petition for writ must 
be regarded as admitted to lx* true for the purpose 
of this appeal. Ex parte MiU'ujati, 4 Wall. 2, 118, 
121. The court below had nothing before him con¬ 
trovert imj; the farts pleaded in the petition, nor 
even putting them in issue 1 : and his action was a 
ruling- that, as a matter of law and <>n the face of 
the petition, a jurisdictional fact was lacking. The 
case therefore stands as though appellees had inter¬ 
posed a demurrer, and the court had sustained it. 
It is settled that on demurrer to a petition for writ 
of habeas corpus the facts stated in the petition are 
conceded to be true. 1 

•Moon v. Dri/t/fxa/, g<>l l*. S. x ti. >7. '.'-J; Church on 
Habeas Corpus, see. "A motion to discharge will raise 

all the issues in the ease. If the petition is considered 
defective, the respondent should move to <[iiash the writ 
of habeas corpus on the ground of the alleged insuffi¬ 
ciency of tin* petition, which objection would come in the 
form of a reply to the petition. A demurrer to the petition 
is not good practice, though it has been allowed. Hut the 
question raised by either course is the same, viz: Was suffi¬ 
cient cause shown to authorize the issuing of the writ ( The 
sufficiency of the return in law may be tested on a motion to 
discharge the prisoner. And this motion has the effect of a 
demurrer, t<1 > tnorrnr. either to tin' petition oc on ft mo¬ 
tion to ifixrttitn/r. the torts stofei1 in the petition or in the 
return ore iinoeileil to he free. On a motion to discharge 
tie* prisoner, the sufficiency of the return alone is examined.” 

(Kmphasis added.) 

(8) 
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Appellant is a citizen and resident of the State 
of New York (R. 1). The circumstances of her 
arrest, conviction and incarceration are succinctly 
set out in her petition as follows: 

14. The circumstances attendant upon the 
arrest, purported conviction, and detention 
of your petitioner, so far as known to her. 
are as follows: 

On. to-wit,the 28th day of July 1928. your 
petitioner arrived in Washington by train, 
and on the evening of that day attended a 
restaurant in the City of Washington. Dis¬ 
trict of Columbia, accompanied by a friend, 
Mrs. Alyne Compton. For the alleged pur¬ 
pose of relieving headaches from which pe¬ 
titioner and her companion were suffering, a 
man unknown to your petitioner offered to 
place, and did place, in coffee which she 
and Mrs. Compton drank, some tablets 
which he represented to be of aspirin. 

The effect of such tablets, so taken by the 
petitioner, was to deprive her for many days 
of normal control of her actions, and to pre¬ 
vent her, during her preliminary detention 
and the court proceedings which followed, 
of tlie ability to think and act in normal 
manner for the protection of her interests. 
Your petitioner believes, and therefore al¬ 
leges. that such tablets were not aspirin 
Tablets, but were some drug, of what kind 
your petitioner does not know. 

()n informat ion and belief, your petit inner 
was arrested at or about said restaurant, 
with her companion aforesaid, and held at 
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the Women’s Bureau in the City of Wash¬ 
ington on a charge of intoxication. Said 
charge was unfounded, the true fact being 
that petitioner and her companion had been 
drugged. On information and belief, Mrs. 
Compton was released upon the posting of 
$10 collateral at the Women's Bureau, which 
was subsequently forfeited: but your peti¬ 
tioner. being without funds, was held and 
thereafter brought before the Police Court 
of the District of Columbia for trial on the 
charge of intoxication. The purported trial 
in said Court, so petitioner is informed, 
resulted in a purported judgment of convic¬ 
tion and sentence that petitioner pay a fine 
of $100 or suffer imprisonment for a period 
of 60 da vs. 

During the conduct of said alleged trial 
your petitioner was suffering the effects of 
the drug which had been administered to 
her; was in no physical or mental condition 
to protect her interests or present her 
defense; was without funds; in a citv other 
than the place of her residence: was not 
represented by or given the assistance of 
Counsel: was not offered or informed of her 
right of counsel; did not in fact waive the 
right of Counsel to her defense; and was in 

anv case in no condition of mind or bodv to 

« •• 

make any valid waiver of such right of 
Counsel. 

Petitioner is informed and believes, and 
alleges, that she was convicted and sentenced 
in said Police Court of the District of 
Columbia as aforesaid, and under the cir- 
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cumstanees aforesaid; that thereafter she 
was transmitted to the Washington Asylum 
and Jail, and subsequently to the Workhouse 
of the District of Columbia: and that the 
respondents, or some or all or any of them, 
intend to keep and maintain her in custody 
and confinement until ihe expiration of the 
sentence imposed upon her by said Police 
Court, unless this Honorable Court shall 
intervene and otherwise order. (K. 4-5.) 

Concerning appellant's physical and financial 
situation, the petition alleges: 

1J. Petitioner alleges that she is pregnant 
with child: that she is suffering great bodily 
and mental anguish by reason of her illegal 
restraint and confinement; that she is with¬ 
out funds: and that she has no other prac¬ 
ticable means of relief, or for the vindication 
of her lawful Constitutional rights, than by 
the presentation of this petition to this 
Honorable ( ourt. (R. 4.) 

In respect of appellant's failure to apply within 
the five day periods allowed by law.' for dired ap¬ 
pellate review of the judgment and sentence of the 
Police Court bv the allowance of a writ of error, 
and with respect to the absence of any other method 
for her relief than the present application, the 
petit ion alleges: 

17. Petitioner alleges lhat due to her 
mental and physical condition as aforesaid; 

■ Rule 2(‘>, sec. '1 and o of the Rules of this (’ourt: Is p. (\ 
Code 2S. 

<),*.( u 7—."8 1 * 
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clue to her confinement and lack of funds and 
her absence from the place of her residence, 
she was unable to obtain the services of 
counsel in time for the perfection of appel¬ 
late proceedings for the review of the judg¬ 
ment and sentence of the Police Court afore¬ 
said within the time limited therefore bv 
law; that she is without funds for the presen¬ 
tation of any proceeding for her relief other 
than by the presentation of petition for writ 
of habeas corpus to some Court or Judge or 
Justice within the District of Columbia; and 
that she is informed and believes, and so al¬ 
leges. that there remains no other practical 
method for her relief than by the presenta¬ 
tion of such petition :t (R. 5). 

As to the place of appellant’s detention, the peti¬ 
tion avers: 

11. Petitioner has no means of knowing, 
and therefore cannot allege, what will In* the 
actual place of her confinement at the time 
this petition is received by this Court, or at 
the time a rule to show cause, or a writ of 
habeas corpus, may be issued thereon. But 
petitioner alleges that since, to-wit, the 28th 
day of July 193S. she has been subjected to 

:t In view of prior allegations as to appellant's condition 
while on trial, it is apparent that she could in no event have 
complied with the provision of Ride 20. sec. 2, of the Rules 
of this Court requiring that to entitle a party to apply for 
writ of error from the Police Court, he must not only present 
a bill of exceptions within five days after the ruling com¬ 
plained of. bur must note his intention to seek writ of error 
at the time the ruling is made. 


IS 

illegal constraint and confinement, by the 
respondents or some or all or any one of 
them, or by the Major and Superintendent 
of Police of the District of Columbia, or by 
and through divers other persons unknown 
to your petitioner, at three several places, 
each of which your petitioner believes and 
alleges to be within the jurisdiction of this 
Court, to-wit: The Women’s Bureau of the 
^Metropolitan Police Department in the City 
of Washington; the Washington Asylum and 
Jail within the City of Washington; and the 
District of Columbia Workhouse at Occo- 
quan, State of Virginia. At the time of the 
execution of this petition, your petitioner is 
being held in illegal constraint and confine¬ 
ment at the District of Columbia Work- 
house at Occoquan, Virginia. 

12. Your petitioner further alleges that 
the purported ground for her detention is a 
purported judgment of conviction and 
sentence of a tribunal of the District of Co¬ 
lumbia, to-wit, the Police Court of the Dis¬ 
trict of Columbia, based upon her appre¬ 
hension and arrest within the District of 
Columbia for an alleged violation of the 
laws of the District of Columbia allegedly 

committed bv her within the said District 
« 

of Columbia. If it should be found, upon 
return to rules to show cause issued on this 
petition, that your petitioner has been re¬ 
moved to such place, and is in the custody 
and control of such person or persons, that 
this Court cannot, bv virtue of its jurisdic- 
tion and control over the respondents, or 
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of any other person within the jurisdic¬ 
tion of this Court, compel the production of 

her bodv before this Honorable Court for 
« 

the purpose of inquiring into the cause of 
her detention and of the validity of the 
judgment and sentence of a court of the 
District of Columbia under alleged author¬ 
ity of which she is held, then your petitioner 
alleges that her removal to such place and 
her custody by any such persons has been 
accomplished in derogation of the lawful 
jurisdiction and authority of this Court: 
and in such case it is prayed that this Court 
issue such order to the respondents as will 
restore to this Court its lawful jurisdiction 
in the premises: and netitioner further 
prays that, should it appear that it be neces¬ 
sary or appropriate, in order to restore the 
lawful jurisdiction and authority of this 
Court, that any other person or persons 
within the jurisdiction of this Court bo made 
respondents herein, that this Court will 
amend this petition so as to name them, and 
will issue such process against them as may 
be appropriate, and as to this Court may 
seem meet and just. (R. 3-4.) 

Tn respect of the denial of her constitutional 
rights, appellant's petition alleges that the pur¬ 
ported judgment and sentence of the Police Court, 
and any commitment of her body that may In* based 
thereon, are wholly illegal and void because, in view 
of the facts concerning the circumstances of her 
trial, she has been deprived of her liberty without 
due process of law in violation of the Fifth Amend- 
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ment, and lias been denied the assistance of Counsel 
to her defense, in violation of the Sixth Amend¬ 
ment (R. 5, pars. 15 and 1(5; R. 1, par. 2). The 
petition also expressly alleges that the Police Court 
was wholly without power or authority to deprive 
her of her liberty by any purported judgment or 
sentence whatever, without informing her of her 
right to Counsel, appointing Counsel for her if she 
were unable to retain Counsel, or without securing 
from her both an express and an intelligent waiver 
of such assistance; that her rights in these respects 
were ignored and not accorded her by said court; 
that she made no waiver of her rights, and was in 
no physical or mental condition to make any 
waiver, express or implied (R. 5, par. 1(5). 


The remaining allegations are concerned with 
identifying the appellees (R. 2-3. pars. 3-10). For 
the moment, it will suffice to sav that these are the 
three Commissioners of the District of Columbia; 
the Director of Public Welfare of the District of 
Columbia; the Superintendent of Penal Institutions 
of the District of Columbia; the Superintendent of 
the District of Columbia Workhouse at Occoquan, 
Virginia; the Superintendent of the Washington 
Asvlum and Jail; the Attornev General of the 
United States; and the Director of the Bureau of 
Prisons, United States Department of Justice, 
Washington, L). C. Appellant alleges that she is 
informed and believes that illegal restraint and con¬ 
finement of her person are being maintained and 
effected by and through the actions, or under color 
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and by purported exercise, of the official authority 
of some or all, or any one, of these appellees. All 
are alleged to be residents of the District of Colum¬ 
bia and within the jurisdiction of this court; and 
all are sued both individually and in their official 
capacities. The District of Columbia officials are 
named by reason of the authority conferred upon 
them by various provisions of the D. C. Code over 
inmates and prisoners in the Workhouse at Oc- 
coquan; and the two Federal officials are named by 
reason of any authority they may be found to have 
over such inmates and prisoners by reason of cer¬ 
tain federal statutes. 

In addition to the appellees thus specifically 
named, the petition also prays (R. 3-4) that (a) if 
it be found that appellant should be removed be¬ 
yond the jurisdiction of the court, then such re¬ 
moval has been in derogation of the lawful juris¬ 
diction and authority of the court, and it is prayed 
that respondents be subjected to such order as will 
restore that jurisdiction, and (b) if it be found nec¬ 
essary or appropriate, in order to restore such law¬ 
ful authority and jurisdiction, that any other per¬ 
son or persons within the jurisdiction of the court 
be made parties respondent, that the Court will 
amend this petition so as to name them, and will 
issue appropriate process. 

The prayers are for the issue of writs of habeas 
corpus to each appellee; for the issue of rules to 
show cause; for the discharge of appellant on final 
hearing; and for general relief (R. 5-6). 


SPECIFICATION OF ERRORS 


Appellant will rely upon all of her Assignments 
of Errors, which appear in the Record as follows 
(R. 8): 

Comes now the appellant above named and 
assigns the following errors in the order and 
ruling of the District Court and of Honor¬ 
able F. Dickinson Letts, Justice of the said 
District Court, 1 made and entered in this 
matter on August 19,1938, denying the peti¬ 
tion for habeas corpus in this matter: 

1. The District Court and said Honorable 
F. Dickinson Letts, Justice of said District 
Court, erred in denying the issuance of writ 
of habeas corpus and denying the petition 
for writ of habeas corpus upon the ground 
of lack of jurisdiction in that the petition 
contained no averment that the petitioner 
was restrained of her liberty within the Dis¬ 
trict of Columbia; and in holding and ruling 
that there was lack of jurisdiction for that 


1 Counsel, out of abundance of caution, have assigned error 
in respect of the action of the District Court, as such, and of 
Mr. Justice Letts, as such. The petition was addressed to 
both (R. 1). Both the court and the justice have undoubted 
power to entertain and determine applications for habeas 
corpus (18 D. C. Code 57, 47,43, 91; 28 U. S. C. 451,452; Ex 
parte Milligan , 4 Wall. 2,110), and appeal lies to this Court 
from any final order, judgment, or decree either of the Dis¬ 
trict Court or of any Justice thereof (18 D. C. Code 26). 

( 17 ) 
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reason; and in failing to hold and rule to the 
contrary. 

2. The District Court and said Honorable 
F. Dickinson Letts, Justice of said District 
Court, erred in failing and refusing to grant 
the prayer of said petition and to issue the 
writs of habeas corpus therein prayed; and 
erred in failing and refusing to hold and 
rule that the purported commitment under 
which petitioner is held is invalid and void 
for the reasons stated in the petition for 
habeas corpus. 

3. The District Court and said Honorable 
F. Dickinson Letts, Justice of said District 
Court, erred in failing and refusing to hold 
and rule that, on the face of the petition for 
habeas corpus, a proper case appeared for 
the issue of writs of habeas corpus as prayed. 



SUMMARY OF ARGUMENT 


Point I. Although the trial court and justice expressed 
no opinion and made no ruling on the question whether 
the judgment and sentence of the Police Court are 
void, this Court cannot reverse the order appealed 
from without itself deciding that question 

Point II. On the allegations of the petition, the judg¬ 
ment and sentence of the Police Court are void, because 
appellant’s rights under the Fifth and Sixth Amend¬ 
ments were violated. Although appellant has not 
slept on her rights, she now has no other remedy than 
by writ of habeas corpus 

1. The Sixth Amendment applies, of its own force, to proceedings 

in the Police Court of the District of Columbia. That Court is 
an “agency of the General Government,” and, in that sense, is a 
“federal” court; since it exists and acts “under the authority of 
the United States” 

2. The issue here, under the Sixth Amendment, relates not merely 

to the right to RETAIN counsel, and to have the effective 
assistance of, and to be fully heard through, such counsel; but 
is the more fundamental issue of the imperative duty of the trial 
court, ex mero motu, to see to it that the defendant actually 
HAS such assistance, without request or retainer, or makes 
intelligent and competent waiver thereof 

3. If prosecutions for misdemeanors are assumed, for the moment, 

to be included in the term “criminal prosecutions,” as used in 
the Sixth Amendment in guarantying the right to Assistance 
of Counsel, then it must be conceded that Johnson v. Zerbst, 
304 U. S. 458, controls the present case on the point that the 
judgment and sentence of the Police Court are void, and on the 
point that habeas corpus is the appropriate remedy 

4. A prosecution for a misdemeanor is a “criminal prosecution” 

within the meaning of the provision of the Sixth Amendment 
guarantying the Assistance of Counsel: (a) On the authority of 
Johnson v. Zerbst; (6) by definition; (c) on historical grounds; 
(d) on practical grounds 


( 19 ) 
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5. Appellant was denied a fair hearing and, therefore, was denied 
due process in the primary sense, in violation of the Fifth 
Amendment 

Point III. The petition sufficiently sets forth every fact 
essential to the jurisdiction of the trial court and 
justice to issue the writs of habeas corpus, and this is 
not defeated by the allegation concerning appellant’s 
confinement in the District of Columbia workhouse at 
Occoquan, Virginia 



ARGUMENT 


Point I. Although the trial court and justice expressed 
no opinion and made no ruling on the question whether 
the judgment and sentence of the Police Court are 
void, this Court cannot reverse the order appealed 
from without itself deciding that question 

The reason for Mr. Justice Letts order of August 
19,1938, denying issue of the writ for lack of juris¬ 
diction (R. 1), is explained in the order allowing 
appeal (R. 7) to be “in that the petition contained 
no averment that the petitioner vras restrained of 
her liberty within the District of Columbia.” This 
was the only reason given by the Justice for his 
order; he expressed no view as to whether or not 
the other necessary criteria for the issue of the 
writ of habeas corpus sufficiently appeared on the 
fact of the petition. Nevertheless counsel for ap¬ 
pellant feel that they must establish to the satis¬ 
faction of this Court that such criteria do all ap¬ 
pear, so that appellant must be granted her dis¬ 
charge if, on remand, she proves the facts alleged; 
and counsel further feel that even if this Court 
should conclude that the reason given by Mr. 
Justice Letts for his order is unsound, it cannot 
reverse unless also satisfied that the order itself is 
erroneous. 

The point would appear to be settled by Ex parte 
Royall, 117 U. S. 241, 245, 250, 254, where on ap¬ 
peals from orders of the Circuit Court dismissing 

( 21 ) 
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petitions for habeas corpus “upon the ground that 
the Circuit Court was without jurisdiction” (p. 
245), the Supreme Court held that this ruling was 
wrong and that the Circuit Court did have jurisdic¬ 
tion (p. 250), but added: 

“It remains, however, to be considered, whether 
the refusal of that court to issue the writ and to 
take the accused from the custody of the State 
officer can be sustained upon any other ground than 
the one upon which it proceeded. If it can be, the 
judgment will not be reversed because an insuffi¬ 
cient reason may have been assigned for the dis¬ 
missal of the petitions” (p. 250). 

On consideration of such other reasons, the Su¬ 
preme Court affirmed (p. 254). 

A petition for writ of habeas corpus must show 
on its face facts sufficient in law to make a prima 
facie showing; 1 (a) that the court has jurisdic¬ 
tion to issue the writ; 2 (b) that the challenged 
conviction is void and not merely erroneous; 3 and 
tO that the petition does not seek to use the writ of 
habeas corpus to take the place of available direct 

1 United Staten v. Ju Toy, 198 U. S. 253, 261: United 
States v. Sing Tuck , 194 U. S. 161, 170; Church on Habeas 
Corpus, sec. 92; Ex parte Watkins , 3 Pet. 193; Ex parte 
Roy all, 117 U. S. 241; Ex parte Terry, 128 U. S. 289, 301. 

2 Johnson v. Zerbst , 304 U. S. 458; Ex parte Milligan, 4 
Wall. 2, 110, 116; Church on Habeas Corpus, sec. 75. 

3 Johnson v. Zerbst, 304 U. S. 458, 465; Ex parte Curtis , 
106 U. S. 371, 375; Ex parte Wilson , 114 U. S. 417; Ex 
parte Harding, 120 U. S. 782. 
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appellate proceedings by writ of error or appeal, 4 
or that some special circumstances exist which 
make it expedient or necessary to use the writ of 
habeas corpus rather than the writ of error or ap¬ 
peal. 3 If the petition of this appellant is defec¬ 
tive in any one of these respects, then the order of 
Mr. Justice Letts is right and cannot be reversed, 
even though this Court might conclude and rule 
that the Justice was in error in identifying the 
defect. 

“The court’s decision of a case is its judgment 
thereon. Its opinion is a statement of the reasons 
on which the judgment rests.” Rogers v. Hill, 289 
U. S. 582, 587. Although an appellate court con¬ 
siders the opinion of the trial court, and in its own 
opinion expresses its agreement or disagreement 
with it, it is not the opinion that it has power to 
reverse, affirm, or modify, but the order, judgment, 
or decree appealed from—that which is dispositive 
of the cause. See Ex parte Royall, 117 U. S. 241, 
250. If there could possibly be any doubt about 
this as a general proposition, there can be none in 
respect of this Court, for 18 D. C. Code 26 provides: 

26. Jurisdiction. —Any party aggrieved 
by any final order, judgment, or decree of 

4 In re Lincoln , 202 U. S. 178, 182; In re Chapman , 156 
U. S. 211, 215; Harlan v. McGourin , 218 U. S. 442, 445; 
Glasgow v. Moyer , 225 U. S. 420, 438; Johnson v. Zerbst , 
304 U. S. 458, 465. 

J Ex parte Hudgings, 249 U. S. 378, 379, 380; In re Chap- 
7 nan , 156 U. S. 211, 215; In re Lincoln , 202 U. S. 178,182. 
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the supreme court of the District of Colum¬ 
bia, or of any justice thereof, may appeal 
therefrom to the said court of appeals; and 
upon such appeal the court of appeals shall 
review such order, judgment, or decree, and 
affirm, reverse, or modify the same * * *. 
[Emphasis added.] 

And the rule also is that the appellee, without 
taking a cross appeal, may urge in support of the 
order, judgment, or decree any matter appearing 
in the record, although his argument involve an 
attack upon the reasoning of the lower court, or an 
insistence upon matter overlooked or ignored by 
it . 8 He “may be heard in support of the decree 
and in opposition to every assignment of error filed 
by appellants ”; 7 and where the court below has 
entered an order, judgment, or decree in his favor 
on one of several grounds, at the same time reject¬ 
ing other grounds, he may, in the absence of a 
cross appeal, continue to urge the rejected grounds 
in the appellate court, since he thereby seeks to 

8 United States v. American Railway Express Co., 265 
U. S. 425, 435; Peoria <& P. U. Ry . Co. v. United States, 263 
U. S. 528, 536; Landram v. Jordan , 203 U. S. 56, 62; Loudon 
v. Taxing District of Shelby County , 104 U. S. 771, 774; 

, Mt. Pleasant v. Beckwith , 100 U, S. 514, .527; New Orleans 
& B. S. Mail Co. v. Fernamdez , 12 Wall. 130, 134, 135 f The 
Maria Martin , 12 Wall. 31, 40, 41; The Slavers , 2 Wall. 383, 
394-395; see Central Kentucky Nat. Gas Co. v. Railroad 
Commission of Kentucky , 290 U. S. .264, 269. 

7 The Stephen Morgan, 94 U. S. 599. 
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sustain the order, judgment, or decree, not to over¬ 
thrown it . 8 

These considerations respecting the appellate 
jurisdiction of this Court, and of the rights and 
duties of the appellees on this appeal, constrain the 
appellant to include in this brief her arguments 
why her petition is believed to exhibit on its face 
facts sufficient—if proved on remand 0 —to estab¬ 
lish every criterion necessary to entitle her to the 
issue of the writs of habeas corpus. 

8 Langnes v. Green, 282 U. S. 531, 538-539; Story Parch¬ 
ment Co. v. Paterson Parchment Paper Co., 282 U. S. 555, 
560; Public Service Commission of Puerto Rico v. Have- 
meyer, 296 U. S. 506, 509; Alexander v. Cosden Pipe Line 
Co,, 290 U. S. 484, 487. 

0 Johnson v. Zerbst, 304 U. S. 458, 469. 




Point II. On the allegations of the petition, the judg¬ 
ment and sentence of the Police Court are void, because 
appellant’s rights under the Fifth and Sixth Amend¬ 
ments were violated. Although appellant has not 
slept on her rights, she now has no other remedy than 
by writ of habeas corpus 

1. The Sixth Amendment applies, of its own force, to proceedings in 
the Police Court of the District of Columbia. That court is an 
“agency of the General Government,” and, in that sense, is a 
“federal” court, since it exists and acts “under the authority 
of the United States” 

It must be regarded as thoroughly settled that 
the provisions of the Sixth Amendment apply, of 
their own force, to proceedings in the Police Court 
of the District of Columbia. The Supreme Court 
has voided proceedings in the Police Court of the 
District of Columbia for failure to comply with the 
Sixth Amendment , 1 and has specifically stated that 
the Congress cannot, even by positive legislation, 
withdraw the protection of the Sixth Amendment 
from persons proceded against in that court . 2 


1 Callan v. Wilson. 127 U. S. 540, 548-550, 556, 557; Dis¬ 
trict of Columbia v. Colts, 282 U. S. 63, 74; Cf. District of 
Columbia v. Claicans , 300 U. S. 617. 

2 Callan v. Wilson, 127 U. S. at pp. 556-557: “But the 
argument, made in behalf of the government, implies that if 
Congress should provide the Police Court with a grand jury, 
and authorize that court to try, without a petit jury, all per¬ 
sons indicted—even for crimes punishable by confinement in 
the penitentiary—such legislation would not be an invasion 
of the constitutional right of trial by jury, provided the 
accused, after being tried and sentenced in the Police Court, 

( 26 ) 
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It is immaterial that the Police Court may not 
be a “constitutional’ ? court ., 3 or that proceedings 
before it, such as those here involved, may relate to 
the enforcement of statutes local to the District of 
Columbia . 4 While the United States possesses, in 
respect of the District of Columbia, 4 ‘the combined 
powers of a general and of a State government,’’ 
each power is a federal power, arising by virtue of 
the federal constitution . 5 

The essential point is that the Sixth Amendment 
is “for the benefit of all the people of the United 
States, as well»those permanently or temporarily 
residing in the District of Columbia, as those re- 

is given an unobstructed right of appeal to, and tidal by 
jury, in another court to which the case may be taken. We 
cannot assent to that interpretation of the Constitution. 
Except in that class or grade of offenses called petty offenses, 
which, according to the common law, may be proceeded 
against summarily in any tribunal legally constituted for 
that puipose, the guarantee of an impartial jury to the 
accused in a criminal prosecution, conducted either in the 
name, or by or under the authority of the United States , 
secures to him the right to enjoy that mode of trial from the 
first moment, and in whatever court , he is put on trial for 
the offense charged. In such casfs a judgment of conviction, 
not based upon a verdict of guilty by a jury, is void.” 
[Emphasis added.] 

3 See 18 D. C. Code, 151, and compare O'Donoghue v. 
Unit el States , 289 U. S. 516, 539 et seq. 

* 6 D. C. Code, 331; District of Columbia Alcohol Bever¬ 
age Control of January 24, 1934, c. 4, 48 Stat. 319, 333- 
334, sec. 28. 

5 Stoutenburgh v. lien nick, 129 U. S. 141, 147; O'Don¬ 
oghue v. United States , 289 U. S. 516, 539. 
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siding or being in the several Statesthat that 
Amendment is a limitation upon the exercise of 
any of “the powers exercised by the government of 
the United States, whether by Congress or by the 
Judiciary ;” 7 and hence is a limitation upon the 
Police Court of the District of Columbia as one of 
the “agencies of the General Government ,” 8 where¬ 
in prosecutions are conducted “by or under the 
authority of the United States .” 9 

In that sense, the Police Court is a “federal” 
court; and, beyond question, the Sixth Amendment, 
of its own force, applies to all and any proceedings 
in that court which are “criminal prosecutions.” 10 

2. The issue here, under the Sixth Amendment, relates not merely to 
the right to RETAIN counsel, and to have the effective assist¬ 
ance of, and to be fully heard through, such counsel, but is the 
more fundamental issue of the imperative duty of the trial 
court, ex mero motu, to see to it that the defendant actually 
HAS such assistance, without request or retainer, or makes in¬ 
telligent and competent waiver thereof 

The issue here is not the mere right to employ 
counsel and to be heard through such counsel. 
That right, it is settled, is an indispensable com¬ 
ponent of due process of law in any proceeding, 

6 Callan v. Wilson, 127 U. S. at p. 550; see Thompson v. 
Utah, 170 U. S. at 347-348. 

7 Eilenbecker v. Plymouth County . 134 U. S. 31, 34, 35. 

8 Callan v. Wilson, 127 U. S. at p. 549. 

9 Callan v. Wihon, 127 U. S. at p. 557. 

10 Callan v. Wilson. 127 U. S. 540; Capital Traction Co. v. 
Hof, 174 U. S. 1, 5; Thompson v. Utah, 170 U. S. 343, 347; 
District of Columbia v. Colts , 282 U. S. 03, 74; District of 
Columbia v. damans, 300 U. S. 617. 
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civil or criminal, and in any court, state or federal . 1 
Nor does the issue relate merely to the right to be 
accorded reasonable time and opportunity to retain 
counsel, to consult with him and to prepare a de¬ 
fense, and to be heard fully through such counsel. 
Such rights, it cannot be doubted, are likewise con¬ 
stitutional absolutes in all cases and in all courts . 2 

The issue here arises by reason of appellant’s 
contention that the Police Court of the District of 
Columbia was, by force of the Sixth Amendment, 
deprived of any jurisdiction or authority to try ap¬ 
pellant, unless that court itself first saw to it that 
appellant in actual fact had the effective assistance 
of counsel, whether she requested it or not and 
whether she could employ counsel or not; or savr to 
it that she made intelligent and competent waiver 
of such right. 

That this broader right of the accused is an in¬ 
dispensable element of due process in capital 
cases, where accused is unable to employ counsel, 
is settled. Since the Powell decision, it must now 
be recognized that, in such cases, a constitutional 
duty to make effective appointment of counsel or 

1 Powell v. Alabama , 287 U. S. 45,69: “If in any case, civil 
or criminal, a state or federal court were arbitrarily to refuse 
to hear a party by counsel, employed by and appearing for 
him, it reasonably may not be doubted that such a refusal 
would be a denial of a hearing, and, therefore, of due process 
in the constitutional sense. The decisions all point to that 
conclusion.” [Emphasis added.] 

2 Cf. Powell v. Alabama , 287 U. S. at p. 71; Thomas v. 
District of Columbia , 90 F. (2d) 424,428, 67 App. D. C. 179. 
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to secure competent waiver of counsel rests on all 
trial courts, State or Federal. 3 

And, since the Johnson decision, it must now be 
recognized that, in all prosecutions for felony, 
where the “life or liberty’ 7 of accused is in issue, 
the Sixth Amendment imposes such duty on all 
“federal courts.” 4 

Since the Sixth Amendment is applicable to all 
prosecutions in the Police Court, and that court is 
a “federal court” as that term is used in the John¬ 
son opinion, 5 the only open question of law on the 
present branch of the instant case is whether a 
prosecution for the misdemeanor of intoxication, 
where the liberty of accused is at stake, is a “crimi¬ 
nal prosecution” within the meaning of the provi¬ 
sion of the Sixth Amendment guarantying the as¬ 
sistance of counsel. 

3. If prosecutions for misdemeanors are assumed, for the moment, 
to be included in the term "criminal prosecutions,” as used in 
the Sixth Amendment in guarantying the Assistance of Counsel, 
then it must be conceded that Johnson v. Zerbst, 304 U. S. 45S, 
controls the present case on the point that the judgment and 
sentence of the Police Court are void, and on the point that 
habeas corpus is the appropriate remedy 

In Johnson v. Zerbst, 304 U. S. 458 (opinion 
announced by Mr. Justice Black, May 23, 1938), 

3 Powell v. Alabama , 287 U. S. 45; see. as to the identity 
of ‘‘due process of law*’ under the Fifth and Fourteenth 
Amendments, French v. Barber Asphalt Paving Co ., 181 
U. S. 324, 329; Ilibben v. Smith. 191 U. S. 310, 325; Carroll 
v. Greenwich Insurance Co.. 199 U. S. 401, 410. 

4 Johnson v. Zerbst. 304 U. S. 458. 

5 See Point II, 1 , supra. 
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the petitioner for habeas corpus was imprisoned in 
a Federal penitentiary on conviction of violation 
of the federal counterfeiting laws—a felony. In 
the present case, the conviction which appellant 
seeks to have declared void is for intoxication—a 
misdemeanor (6 I). C. Code 331; District of Co¬ 
lumbia Alcohol Beverage Control Act of January 
24, 1934, c. 4, 48 Stat. 319, 333-334, sec. 28). That 
is the only material difference between the cases. 1 

In the succeeding sub-division of this brief the 
point is made that prosecutions for misdemeanors 
are included in the term “criminal prosecutions,” 
as used in the Sixth Amendment in guarantying 
the Assistance of Counsel. The present discussion 
is directed to show that, if that be so, then the 
Johnson case is controlling and dispositive of this 
case on the point that the judgment and sentence 
of the Police Court are void, and on the point that 
habeas corpus is the appropriate remedy. 

In the instant case the basic allegations of the 
petition may be thus summarized: That while ap¬ 
pellant was in a city other than her place of resi¬ 
dence, dope was administered to her without her 
knowledge; that she was arrested and brought be¬ 
fore the Police Court charged with intoxication; 
that she was without funds; was in no physical or 
mental condition to protect her interests or present 

1 If anything, the facts pleaded in the instant case show 
appellant in even more helpless a situation than petitioner 
in the Johnson case, which gives her a Fifth Amendment, as 
well as a Sixth Amendment, point. See pp. 50-51, post. 


32 


her defense; that the effects of the drug continued 
throughout her trial; that neither before, nor at, 
nor after her trial was she given the assistance of 
Counsel; was not offered or informed of her right 
to Counsel; did not in fact waive such right; and 
was in no case in condition intelligently to do so. 
That she was convicted while in this condition; 
thereafter she was confined first in the Jail and 
thereafter in the Workhouse; that her abnormal 
physical and mental condition due to the drug con¬ 
tinued after her conviction and incarceration; that, 
in addition, she was pregnant, and suffering great 
bodily and mental anguish from her confinement; 
and that for these reasons, and due to her lack of 
funds, she was unable to obtain the services of 
counsel until after the time for perfection of direct 
appellate proceedings had run. That she is still 
without funds, and in no situation to seek relief 
save by the presentation of this petition to some 
Court or Judge or Justice in the District of Co¬ 
lumbia ; that she has no other practical method for 
her relief than by the presentation of such petition. 

The petition also discloses on its face that appel¬ 
lant had already served a substantial portion of 
her 60 day sentence by the time she was able to 
secure counsel and have the petition in this case 
presented. 

[For the information of the Court, Counsel state 
the following additional facts, although they were 
not pleaded. They are not believed to be in any 
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way essential, and if they are essential it clearly was 
not necessary to plead them, since they can be estab¬ 
lished readily from public records of which this 
Court will take judicial notice: 

Counsel have been informed by the American 
Automobile Association that Occoquan, Virginia, is 
approximately 24 miles by road from the District 
of Columbia; that Richmond, Virginia, is approxi¬ 
mately 86 miles by road from Occoquan; and that 
Norfolk, Virginia, is approximately 174 miles by 
road from Occoquan. At the time of the presenta¬ 
tion of the petition in this case, counsel were in¬ 
formed, by telephone call to the United States De¬ 
partment of Justice in Washington, D. C., that 
there was no Federal Court then in session in the 
State of Virginia nearer than the District Court in 
Norfolk, although it might be possible to locate a 
Federal Judge in Richmond, Virginia. 

The District Court of the United States for the 
District of Columbia was in session at the time of 
the presentation of this petition, as is shown by this 
record; and this Court will take judicial notice that 
at least one Justice of that Court remains in Wash¬ 
ington and maintains a Court in session all through¬ 
out the summer.] 

The situation of the petitioner in the Johnson 
case is precisely parallel in all respects presently 
material. He was arrested and tried at a city dis¬ 
tant from his place of residence, and at a time when 
he was without funds. He was unable to retain 
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counsel; did not in express terms waive the right to 
the assistance of counsel; none was appointed for 
him by the court; and he was tried, convicted and 
sentenced without assistance of counsel. While 
he was in custody following conviction, the time for 
appeal ran and the right to appeal hat" been lost 
when habeas corpus application was made. 

On these facts the District Court, on the habeas 
corpus application, agreed that petitioner had been 
deprived in the trial court of his constitutional 
right under the Sixth Amendment that: 

In all criminal prosecutions, the accused 
shall enjoy the right * * * to have the 
Assistance of Counsel for his defence.”; 

but he held that this was a mere trial error; did 
not make the judgment of conviction void; lienee 
habeas corpus would not lie. The Circuit Court 
of Apjieals affirmed his refusal of habeas corpus; 
but the Supreme Court reversed, ruling: 

(1) That the right to the assistance of counsel 
is an absolute right of the accused in all criminal 
prosecutions, under the Sixth Amendment, and 
that when he is without counsel it is the duty of the 
court, of its own motion, to see that he is informed 
of his right and either that counsel is appointed 
for him or that he makes an intelligent and com¬ 
petent waiver of his right. 

On this point the Supreme Court said: 

The Sixth Amendment withholds from 
federal courts, in all criminal proceedings, 
the power and authority to deprive an ac- 
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eused of his life or liberty unless he has or 
waives the assistance of counsel * * * 
(304 U. S. at p. 463). 

***** 

The constitutional right of an accused to 
be represented by counsel invokes, of itself, 
the protection of a trial court, in which the 
accused—whose life or liberty is at stake—is 
without counsel. This protecting duty im¬ 
poses the serious and weighty responsibility 
upon the trial judge of determining whether 
there is an intelligent and competent waiver 
by the accused. (304 U. S. at p. 465.) 

It may be noted here (in anticipation of subse¬ 
quent argument) that this is an unqualified rul¬ 
ing—not restricted to capital cases, nor even to fel¬ 
onies. It will be remembered that in the prior case 
of Powell v. Alabama, 287 U. S. 45, 68, 71, the Su¬ 
preme Court, restricting its decision to the case 
then in hand, had held that it was the constitutional 
right of persons charged with capital crimes to be 
supplied with the Assistance of Counsel. In the 
Johnson case, the District Attorney had replied to 
petitioner that in the State of the trial (South 
Carolina) the court did not by custom appoint 
counsel except in capital cases. But the Supreme 
Court, in reversing because of deprivation of Sixth 
Amendment rights, made no qualification at all in 
its ruling, but pointed out bluntly that the Sixth 
Amendment guarantees the right “in all criminal 
proceedings,’’ and that such right is not merely 
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the right to retain counsel, if one has the price, but 
the right actually to have, or to waive, the assist¬ 
ance of counsel. 

(2) The Supreme Court also ruled that a failure 
of the court to see to it that the accused has or 
waives such assistance is a jurisdictional defect, 
which renders the conviction void, and supplies 
appropriate ground for the issue of habeas corpus. 
In the passage of the opinion in that case first 
quoted hereinabove, the Court says that compliance 
with the mandate of the Sixth Amendment goes 
to the existence of power in the Federal Court to 
deprive the accused of life or liberty; and it added 
at the conclusion of the opinion that, in the absence 
of a waiver by accused, “it will follow that the trial 
court did not have jurisdiction to proceed to judg¬ 
ment and conviction of petitioner, and he will 
therefore be entitled to have his petition granted.” 

On this point, the reasoning of the opinion is as 
follows: 

Since the Sixth Amendment constitution¬ 
ally entitles one charged with crime to the 
assistance of counsel, compliance with this 
constitutional mandate is an essential juris¬ 
dictional prerequisite to a federal court’s 
authority to deprive an accused of his life or 
liberty. When this right is properly 
waived, the assistance of counsel is no 
longer a necessary element of the court’s 
jurisdiction to proceed to conviction and 
sentence. If the accused, however, is not 
represented by counsel and has not compe- 
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tently and intelligently waived his constitu¬ 
tional right, the Sixth Amendment stands as 
a jurisdictional bar to a valid conviction and 
sentence depriving him of his life or his lib¬ 
erty. A court’s jurisdiction at the begin¬ 
ning of trial may be lost “in the course of 
the proceedings” due to failue to complete 
the court—as the Sixth Amendment re¬ 
quires—by providing counsel for an accused 
who is unable to obtain counsel, who has 
not intelligently waived this constitutional 
guaranty, and whose life or liberty is at 
stake. 22 If this requirement of the Sixth 
Amendment is not complied with, the court 
no longer has jurisdiction to proceed. The 
judgment of conviction pronounced by a 
court without jurisdiction is void, and one 
imprisoned thereunder may obtain release by 
habeas corpus. 23 A judge of the United 
States—to whom a petition for habeas cor¬ 
pus is addressed—should be alert to exam¬ 
ine “the facts for himself when if true as al¬ 
leged they make the trial absolutely void. 24 ” 

(3) In ruling that petitioner had alleged facts 
sufficient to avoid the conclusion that he was seek¬ 
ing to make the writ of habeas corpus perform the 
functions of available relief by appeal, the Court 
said: 

Petitioner, convicted and sentenced with¬ 
out the assistance of counsel, contends that 

22 Cf. Frank v. Mangum. supra. 327. 

23 Plans Neihen, Petitioner, supra. 

24 Cf. Moore v. Dempsey. 261 U. S. 86, 92; Patton v. United 
States , 281 U. S. 276, 312, 313. 
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he was ignorant of his right to counsel, and 
incapable of preserving his legal and consti¬ 
tutional rights during trial. Urging that— 
after conviction—he was unable to obtain a 
lawyer; was ignorant of the proceedings to 
obtain new trial or appeal and the time lim¬ 
its governing both; and that he did not pos¬ 
sess the requisite skill or knowledge prop¬ 
erly to conduct an appeal, he said that it 
was—as a practical matter—impossible for 
him to obtain relief by appeal. If these con¬ 
tentions be true in fact, it necessarily fol¬ 
lows that no legal procedural remedy is avail¬ 
able to grant relief for a violation of consti¬ 
tutional rights, unless the courts protect pe¬ 
titioner’s rights by habeas corpus. Of the 
contention that the law provides no effective 
remedy for such a deprivation of rights af¬ 
fecting life and liberty, it may well be said— 
as in Mooney v. Holohan, 294 U. S. 103,113— 
that it “falls with the premise.” To de¬ 
prive a citizen of his only effective remedy 
would not only be contrary to the “rudimen¬ 
tary demands of justice” 21 but destructive 
of a constitutional guaranty specifically de¬ 
signed to prevent injustice. 

(4) The accused in the Johnson case not having 
had counsel, and denying that he had waived the 
right, the cause was remanded for fact findings as 
to whether, on all the facts, he was to be regarded 
as having competently and intelligently waived such 
right. 


21 Cf. Mooney v. Holohan , supra, 112. 
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It is submitted that the conclusion is inescapable 
that—unless the fact that the conviction here was 
for a misdemeanor can serve as a valid distinction— 
the Johnson opinion establishes conclusively that, 
on the allegations of the present petition for writ 
of habeas corpus: 

(a) This appellant’s constitutional rights under 
the Sixth Amendment were denied; 

(b) This renders the judgment and conviction 
void—not merely erroneous, and affords appro¬ 
priate ground for the issue of the writ of habeas 
corpus; and 

(c) Appellant has not, and never had, any prac¬ 
tical and available remedy by appeal or writ of er¬ 
ror, and hence her failure to pursue such remedies 
is no bar to the present application. 

4. A prosecution for a misdemeanor is a “criminal prosecution” 

within the meaning of the provision of the Sixth Amendment 

guarantying the Assistance of Counsel 

The several reasons for this conclusion are dis¬ 
cussed under the sub-headings which follow: 

(a) Ox the Authority of Johnson v. Zerbst 

Appellant does not contend that the Johnson 
case constitutes a “holding” with respect to the 
right to have or waive counsel in prosecutions for 
misdemeanors. It is admitted that that case in¬ 
volved a felony, and so far as its effect as an abso¬ 
lutely controlling authority goes, it extends only to 
such prosecutions. It would be possible for the 
Supreme Court in a subsequent case to limit the 
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Johnson decision to felonies. But appellant’s 
point is that if that decision is to be limited, it 
should be left to the Supreme Court, itself, to do, 
because when the language of the Johnson case is 
considered in the light of what the court had previ¬ 
ously ruled in Powell v. Alabama, it is submitted 
that the only conclusion to which any tribunal 
other than the Supreme Court itself can justly 
come is that the Johnson opinion was intended as 
a ruling that the right to have or waive counsel 
under the Sixth Amendment extends to every 
prosecution in a Court of the United States for a 
violation of public law, misdemeanors, as well as 
felonies. 

Although the Johnson decision dealt with a crime 
which was also a felony, it is significant that the 
word felony is nowhere used in the fairly lengthy 
opinion, nor is attention called to the fact that a 
felonv and not a misdemeanor is involved. Fol- 
lowing are fair examples of the type of language 
consistently used throughout the opinion, and this 
language, it is submitted, can only have been used 
with intent, not to limit the ruling to the case of 
felonies: 

The Sixth Amendment withholds from 
federal courts, in all criminal proceedings, 
the power and authority to deprive an ac¬ 
cused of his life or liberty unless he has 
or waives the assistance of counsel. (304 
U. S. at p. 463.) [Emphasis added.] 
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The constitutional right of an accused to 
be represented by counsel invokes, of itself, 
the protection of a trial court, in which the 
accused— whose life or liberty is at stake —is 
without counsel. (304 U. S. at p. 465.) 
[Emphasis added.] 

Since the Sixth Amendment constitution¬ 
ally entitles one charged with crime to the 
assistance of counsel, compliance with 
this constitutional mandate is an essen¬ 
tial jurisdictional prerequisite to a federal 
court’s authority to deprive an accused of 
his life or liberty. When this right is prop¬ 
erly waived, the assistance of counsel is no 
longer a necessary element of the court’s 
jurisdiction to proceed to conviction and 
sentence. If the accused, however, is not 
represented by counsel and has not com¬ 
petently and intelligently waived his con¬ 
stitutional right, the Sixth Amendment 
stands as a jurisdictional bar to a valid con¬ 
viction and sentence depriving him of his 
life or his liberty . * * * (304 XJ. S. at 

pp. 467-468.) [Emphasis added.] 

As demonstrated hereinafter “crime” includes 
misdemeanor and a “criminal prosecution” in¬ 
cludes any prosecution in a court of justice, in the 
name of the government, against one or more indi¬ 
viduals accused of crime. The consistent use of 
the Johnson opinion of the broad terms “criminal 
prosecution” and “crime,” coupled with the re¬ 
peated and consistent reference to the lack of 
power of the court to deprive the accused of his 
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“life or liberty” without seeing that he has counsel 
or intelligently waives it, all lead inescapably to 
the conclusion that the court had in mind misde¬ 
meanors as well as felonies. For misdemeanors 
are crimes, and in a prosecution for a misdemeanor 
one may lose his liberty, as is amply H EgsaTIby 
the record in the present case. 

That the breadth of the language in the Johnson 
opinion is advertent, and was intended to include 
misdemeanors, becomes an inescapable conclusion 
when that language is compared with the language 
of Powell v. Alabama , the last prior case in which 
the Supreme Court had considered the constitu¬ 
tional right to counsel. In that case, where it was 
held to be a violation of constitutional right for a 
court to fail to make an effective appointment of 
counsel for ignorant and indigent negroes accused 
of a capital offense, the opinion in terms reserved 
the question whether the rule there laid down could 
be regarded as applicable “in other criminal prose¬ 
cutions, or under other circumstances,” and, while 
admitting that in most states the right to the ap¬ 
pointment of counsel extends “broadly to all crim¬ 
inal prosecutions, [although] in others it is limited 
to the more serious crimes, and in a very limited 
number, to capital cases,” the Supreme Court in 
the Powell case was unwilling to go any farther in 
announcing the constitutional doctrine, than to 
hold the right to be absolute in a capital case and 
under circumstances shown by that record. On 
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these points the Powell opinion states (287 U. S. 

45, 71-73): 

In the light of the facts outlined in the 
forepart of this opinion—the ignorance and 
illiteracy of the defendants, their youth, the 
circumstances of public hostility, the im¬ 
prisonment and the close surveillance of the 
defendants by the military forces, the fact 
that their friends and families were all in 
other states and communication with them 
necessarily difficult, and above all that they 
stood in deadly peril of their lives—we think 
the failure of the trial court to give them 
reasonable time and opportunity to secure 
counsel was a clear denial of due process. 

But passing that, and assuming their in¬ 
ability, even if opportunity had been given, 
to employ counsel, as the trial court evi¬ 
dently did assume, we are of opinion that, 
under the circumstances just stated, the ne¬ 
cessity of counsel was so vital and impera¬ 
tive that the failure of the trial court to 
make an effective appointment of counsel 
was likewise a denial of due process within 
the meaning of the Fourteenth Amendment. 
Whether this would be so in other criminal 
prosecutions, or under other circumstances, 
we need not determine. All that it is neces¬ 
sary now to decide, as we do decide, is that 
in a capital case, where the defendant is un¬ 
able to employ counsel, and is incapable ade¬ 
quately of making his own defense because 
of ignorance, feeble mindedness, illiteracy, 
or the like, it is the duty of the court, 

95017—38 - 1 
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whether requested <>r not, to assign counsel 
for him as a necessary requisite of due proc¬ 
ess of law: and that duty is not discharged 
by an assignment at such a time or under 
such circumstances as to preclude the giving 
of effective aid in the preparation and trial 
of the case. To hold otherwise would be to 
ignore the fundamental postulate, already 
adverted to, “that there are certain immuta¬ 
ble principles of justice which inhere in the 
verv idea of free government which no mem- 
her of the Union mav disregard”. Holden 
v. JIard/j, supra. In a case such as this, 
whatever may be the rule in other cases, the 
right to have counsel appointed, when neces- 

sarv. is a logical corollarv from the consti- 
• • 

tutional right to b* heard by counsel.* 

* ■* * 
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(b) By Definition 

On the overwhelming weight of authority, in¬ 
cluding Supreme Court decisions, misdemeanor is 
included in the word “crime,” and a prosecution 
for a misdemeanor is included in the term “crim¬ 
inal prosecution.” 

In Kentucky v. Dennison, 24 How. 66, 99. the 
Supreme Court, construing the provision of Art. 
4. sec. 2. cl. 2 of the Constitution relating to the 
interstate rendition of persons charged with 
“Treason, Felony, or other Crime,” said: 

Looking to the language of the clause, it 
is difficult to comprehend how any doubt 
could have arisen as to its meaning and con¬ 
struction. The words, “treason, felony, or 
other crime,” in their plain and obvious 
import, as well as in their legal and technical 
sense, embrace every act forbidden and 
made punishable by a law of the State. The 
word “crime" of itself includes every 
offense, from the highest to the lowest in the 
grade of offenses, and includes what are 
called “misdemeanors." as well as treason 
and felony. 4 Bl. Com. 5. 6. and note 6. 
Wendell’s edit ion. 

And in (’alian v. Wilson, 127 I\ S. 540, 549. the 
Court, although not distinctly dealing with the re¬ 
quirement as to assistance of counsel, ruled that it 
would be too narrow a construction of the term 
“criminal prosecution** as used in the Sixth 
Amendment to exclude from it at least those mis- 



demeanors which are punishable 
liberty—as is the misdemeanor 
under tin* D. ('. (/ode. In that cast 


by the loss of 
of intoxication 
the Court said: 


The third article vd’ the (/institution pro¬ 
vides for a jury in the trial of * * nil crimes, 
except in <*ases of impeachment.' The 
word “crime.'* in its more extended sense, 
comprehends every violation of public law: 


in a limited sense, it embraces offenses of a 
serious or atrocious character. In our 
opinion, the provision is to he interpreted in 
the lijfht of the principles which, at com¬ 
mon law. determined whether the accused, 
in a given class of eases, was entitled to be 
tried by a jury. It is not to be construed 
as relating only to felonies, or offenses 
punishable by confinement in the peniten¬ 
t-are. It embraces as well some classes of 
misdemeanors, the punishment of which in¬ 
volves or may involve the deprivation of the 
libertv of the citizen. It would be a narrow 
construction of the Constitution to hold that 


no prosecution fora misdemeanor is a prose¬ 
cution for a ‘‘crime** within the meaning of 
the third article, or a “criminal prosecu¬ 
tion" within the meaning of the Sixth 
Amendment. 


Corpus Juris (16 C. J. 50) gives as a definition 
of “criminal prosecution* 7 —“a prosecution in a 
court of justice, in the name of the government, 
against one or more individuals accused of crime 77 ; 
and, collecting large numbers of eases (16 C. J. 51, 
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52) thus points out that ‘‘crime’* includes misde¬ 
meanors: 

“(’)■)i,tt ” as inrludintf misdemeanors. Al¬ 
though the word *vr’’me” lias sometimes been 
used to designate a gross violation of law as 
distinguished from a mere misdemeanor, in 
its broadest sense it applies to any violation 
of law which is punished bv the state in a 
criminal prosecution, and therefore, it Inis 
been repeatedly held, includes misde¬ 
meanors. 

it should also be noted that although intoxica¬ 
tion is a mere misdemeanor under the District of 
Columbia law (6 D. 0. Code 311. But compare 
District of Columbia Alcohol Beverage Control Act 
of Januarv 24. 1934. e. 4. 48 Star. 319. 333-334. sec. 
28). the section of the Code which fixes the punish¬ 
ment for it is entitled ‘‘.Crimes and Criminal Pro¬ 
cedure”. and that mmishment mav involve the loss 

A. * 

of lihertv. as it has done in the instant case. 


(c) Ox Historical Grounds 
The Sixth Amendment provides: 

In all criminal prosecutions, the accused 
shall enjoy the right to a speedy and. public 
trial, by an impartial jury of the State and 
district wherein the crime shall have been 
committed, which district shall have been 
previously ascertained by law, and to be in¬ 
formed of the nature and cause of the ac¬ 
cusation : to be confronted with the witnesses 
against him: to have compulsory process for 
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obtaining witnesses in his favor, and to have 
the Assistance of Counsel for Ins defense. 

Here are some six distinct guarantees of pro¬ 
cedural safeguards which the accused shall have 
“in all criminal pr<>scctiTi<>us*’: and. historical con¬ 
siderations aside, it would appear merelv To he 
necessarv to define “criminal prosecutions** in 
order to learn in which proceedings the accused 
shall have all these safeguards. But it is settled 
that these several guarantees are to Ik* interpreted 
and applied in the light of whether or not each 
particular guarantee was accorded the accused by 
tin* English common and statutorv law at the time 
of the Declaration of Independence, as that law 
was adopted or modified in this country after it 
became a nation. 1 It results that in the self same 
“criminal prosecution*’ the accused may he en¬ 
titled to enjoy some of these guarantees hut not 
others, depending upon the historical background 
in the light of which the framers wrote This Amend¬ 
ment. Tims it lias been determined that there is a 
class of “oettv offenses** which historicallv have 

i i • 

been triable summarilv bv a magistrate, and in 

• • ♦ 

respect of which the guarantees of jury Trial in The 
Sixth Amendment and in Article :*». sec. 2. cl. 3 of 
the Constitution do not apnhv vet no one would 


1 Ihxfrtrt >>• Coinmhnt v. ('hi Mtl<) T . S. 017. 024—028 : 
Culb/n v. Wilson. 127 1". S. .Y l O. .*>40: see I’n-nl] v. AfoJfOma, 
2*7 l\ S. 4.*>. 00 o:>. 

* !>!*■ rbi of Cobimhbi v. <'bt nut n*. MOO l*. S. 017. 0g4. 028. 
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have* the temerity to suggest tiiat in those self same 
proceediiigs the accused would not have the right, 
under the Sixth Amendment. •<> he informed of the 
nature and cause of the accusation against iiim. 

Applying the historical test to the guaranty of 
the assistance* of Counsel, it is plain that guaranty 
must he held t<> extend to prosecutions for misde¬ 
meanors as well as for felonies. The Supreme 
Court has recently made an elaborate review of his¬ 
torical sources in respect of the right to assistance 
of counsel, in the light of the rule of constitutional 
interpretation above adverted to. and from that it 
appears that under the English law prior to the 
Declaration of Independence persons accused of 
misdemeanors were entitled to the full assistance 
of counsel, while such right was denied those ac¬ 
cused of felonies or treason. Powell v. Alabama, 
287 r. S. 4o. 60. It further appears that the rigor 
of the English rule in respect of those accused of 
serious offenses had been rejected by the Colonies, 
and the right to counsel had been broadened most 
materially. Id. pp. 61-65. The Powell ease was 
not dealing with the Sixth Amendment, which is a 
restriction only on the Federal Government." but 
with tlie right to the assistance of counsel in state 
court prosecutions as an (-lenient of due process 
under the Fourteenth Amendment; and hence no 
ouestioH under the Sixth Amendment was directlv 

A 4 

/; // :<!>> (■!,•. /• v. /V iJn'O'i* h ‘'min!:. I it 1 I*. S. ; 

v. Ji<i!‘i!h'>r> . t IVt. gta. 




dec kit d. However, in the light of the rnie of con¬ 
stitutional construction above mentioned, it is ap¬ 
parent that the Supreme Court’s discussion of the 
historical situation respecting the right t<> assistance 
of counsel is of controlling importance on the <jues- 
tion presently presented of eonstruetion of the 
Sixth Amendment. From that discussion it would 
appear to be beyond dispute the purpose of th(* as¬ 
sistance of counsel clause in the Sixth Amendment 
could not have been to include felonies and exclude 
misdemeanors, for the right was alreadv recognized 
at common law as respects misdemeanors hut had 
been denied as respects felonies. The framers 
clearly must have intended to make a broad guar¬ 
anty in the new Constitutional Amendment so as to 
cover prosecutions for both felonies and misde¬ 
meanors. As pointed out in Ex parte Chiu Lop 
You, 223 Fed. 833, S3S (cited with approval in the 
Potcell opinion at p. TO) the provision ‘‘was in¬ 
serted in the Constitution because the assistance of 
counsel was recognized as essential to any fair trial 
of a case against a prisoner.” 

Due to its importance, the Supreme Court’s 
historical discussion in the Potcell case is here set 
out substantially in full: 

If recognition of the right of a defendant 
charged with a felony to have the aid of 
counsel depended upon the existence of a 
similar right at common law as it existed 
in England when our Constitution was 
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adopted, there would in* great difficulty in 
maintaining it as necessary to due moeess. 
Originally. in England, a person charged 
with treason or felony was denied the aid of 
counsel, except in respect of legal questions 
which the accused himself might suggest. At 
the same time parties in civil cases and per¬ 
sons accused of misdemeanors were < ntirled 
to the fuli assistance of counsel. After the 


revolution of 1688, the rule was abolished as 
to treason, hut was otherwise steadily ad¬ 
hered to until 1836. when by act of Parlia¬ 


ment the full right was granted in respect of 
felonies gencrallv. 1 Cooler, Const. Lim., 
8th ed., 698, et seq., and notes. 

An affirmation of the right to the aid of 
counsel in petty offenses, and its denial in 
the ease of crimes of the gravest character, 
where such aid is most needed, is so out¬ 
rageous and so obviously a perversion of all 
sense of proportion that the rule was con¬ 
stantly. vigorously, and sometimes passion¬ 
ately assailed bv English statesmen and law- 
vers. As early as 1758, Blackstone. although 
recognizing that the rule was settled at com¬ 
mon law. denounced it as not in keeping with 
the rest of the humane treatment of prisoners 
by the English law. 44 For upon what face of 
reason,*' he says, 44 can that assistance be 

denied to save the life of a man, which vet 

* 

is allowed him in prosecutions for every 
petty trespass ?’* 4 151. (\>m.355. One of the 
grounds upon which Lord Coke defended the 
rule was that in felonies the court itself was 
counsel for the prisoner. 1 Cooler. Const. 

■ i * 
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Lim., supra. But how car. a judge, whose 
functions are purely judicial, effectively dis¬ 
charge the obligations of counsel for the ac¬ 
cost'd t He can and should see To it that in 
the proceedings before the court the accused 
shall be dealt witii justiv and fairlv. He 
cannot investigate the facts, advise and di¬ 
rect the defense, or participate in those nec¬ 
essary conferences between counsel and ac¬ 
cused which sometimes partake of the 
inviolable character of the confessional. 

The rule was rejected by the colonies. 
* * * (287 at pp. 60-61). 

The opinh n then summarizes at some length the 
various laws by which the Colonies broadened the 
English rule, and then continues: 

It thus appears that in at least twelve of 
the thirteen colonies the rule of the English 
common law. in the respect now under con¬ 
sideration. had been definitely rejected and 
the right to counsel fullv recognized in all 
criminal prosecutions, save that in one or two 
instances the right was limited to capital 
offenses or to the more serious crimes: and 
this court senns to have been of the opinion 
that this was true in ail the colonies. In 
Hahh u v. llur<hj . 169 U. S. -166. 386. Mr. 
Justice Brown, writing for the court, said: 

“The earlier practice of the common law. 

which denied the benefit of witnesses to a 

person accused of felon}’, had been abolished 

bv statute, though so far as it deprived him 
• * 

of the assistance of counsel and compulsory 


53 


process for the attendance of Ins witnesses, 
it had not been changed in England. But 
to the credit of her American colonies, lot it 
be said that so oppressive a doctrine had 
never obtained a foothold there.’’ 

One test which has been applied to deter¬ 
mine whether duo process of law has been 
accorded in given instances is to ascertain 
what were the settled usages and modes of 
proceeding 1 under the common and statute 
law of England before the Declaration of 
Independence, subject, however, to the quali¬ 
fication that they be shown not to have been 

unsuited to the civil and political conditions 

▲ 

of our ancestors bv having been followed in 
this country after it became a nation. Loire 
v. Kansas, 1(53 V. iS. 81, 8-3. Compare Mur¬ 
ray's Lessee v. llobol'cu Land <!’• hnprov. 
Co., IS How. 272. 276-277: Ttcinhuj v. Nnr 
Jersey, 211 V. S. 78, 100-101. Plainly, as 
appears from the foregoing, this test, as thus 
qualified, has not been met in the present 
case (287 Y. S. at pp. 64-65). 

(d) Ox Practical Grounds 

The Johnson and Powell cases exemplify a mod 
cm trend. The fuller and more complete applica¬ 
tion of the doctrine respecting the right to the as¬ 
sistance of counsel, as including the right to have 
the court make an effective appointment of counsel 
(Poicell case), and as placing upon the Court the 
duty of seeing to it that counsel is had. or the right 
intelligently waived (Johnson case) is consonant 



with “the humane policy of the modern criminal 
law.'* Patton v. United States, 281 IT. S. 276. 308; 
Johnson v. Zerhsf, 304 U. S. 458, 463, 464. 

While it is submitted that the ruling contended 
for in this case is justified both on history and on 
judicial precedent, as previous discussion has been 
aimed to show, it is definitely contended, also, that 


even if that were not so the court should neverthe¬ 


less recognize modern conditions and apply the rul¬ 
ing of the Johnson case to prosecutions for mis¬ 
demeanors. The power to make such application is 
not lacking. Like the common law. which boasts 
of its flexibility and adaptability, which permits no 
rule to survive the reason on which it was founded, 
and which recognizes that the public policy of one 
generation may not, under changed conditions, be 
the public policy of the next {Funk. v. United 
States , 290 U. S. 371. 381-384). constitutional law 
also has its capacity for growth, and for adaptation 
to changing conditions. Not long since the Su- 
preme Court reversed a constitutional doctrine of 
long years' standing, on the ground that “Prim¬ 
itive conditions have passed: business is now trans¬ 
acted on a national scale" {Farmers Loan <£• 
T. Co. v. Minnesota, 280 U. iS. 204, 211, 212). and 
long ago Marshall warned: 


We must never forget that it is a constitu¬ 
tion we are expounding {McCulloch v. Mary¬ 
land, 4 Wheat. 316, 407)—a constitution in¬ 
tended to endure for ages to come, and, con- 


sequently, to be adapted to the various crises 
of human affairs (Id., p. 415). 1 

This principle has very recently been restated 
and applied by the Supreme Court in construing 
and applying the Sixth Amendment in the light 
of the altered conditions of today. United States 
v. Wood, 299 U. S. 123,143,144. 

With respect to the right to assistance of coun¬ 
sel, the Potrell and Johnson cases show that we 
have come a long wav from the dav when it could 
be written of the English law on this subject: 

One cannot read without horror and 
astonishment, the abominable maxims of 
law, which deprived persons accused, and on 
trial for crimes, of the assistance of coun¬ 
sel, except as to points of law, and the ad¬ 
vantage of witnesses to exculpate them¬ 
selves from the charge. It seems by the an¬ 
cient practice, that whenever a person was 
accused of a crime, every expedient was 
adopted to convict him and every privilege 
denied him, to prove his innocence. 2 

1 See Home lildg. <(* L. v. Iilamdell. *200 V. S. 308. 

443: ‘‘When we ;ire dealing with the words of the Consti¬ 
tution," said this Court in Missouri v. Holland , *25*2 U. S. 
416. 433, * 4 we must realize that they have called into life a 
being the development of which could not have been fore¬ 
seen completely by the most gifted of its begetters. * * * 
The case before us must be considered in the light of our 
whole experience and not merely in that of what was said 
a hundred years ago." 

- Powell v. Alabama , 287 U. S. 4‘>, 63, note. 



If it should Ik* felt that a new step is required 
in extendin'* - the .Johnson rule to misdemeanor 
proseeiitions. the Court should not hesitate to take 
it. The funetion of counsel to the aertised in “pre- 

rving iiis leu'al and const itiit tonal rights during 
trial** (Johnson ease, at }». 4lw) is as important in 
misdemeanor eases as in felonies. I nlike llu* trial 
{)v jnrv. the assistance of counsel goes to the lair- 
nos of tlie trial itself. Many intelligent persons 
would prefer to be tried by a judge than a jury; 
hut in these davs of growing complexities oi laws 
and of procedure, with the multiplication of regula¬ 
tion'' and nuisance provisions to such extent that a 
walk around the block is as apt as not to involve 
unconscious law infraction, it is a rash man indeed 
who will do without the advice and assistance of 
able ‘-onusc! if he can get it. Cf. I’otrcll case, at 
l’!>. (is. lip. quote i in Johnson opinion at p. 4G>>. 
And the pn-senr ease, whore appellant has been in- 
(areoraied. in turn, in Codec quarters, dail House 
;• 11 d W orkhouse, shows that • ue < an he deprived of 
Ids liber!v as much f*• r a misdemeanor as tor a 
felony. 

M .iiv in*; riiigeii* lu*; sqns believe that society 
owes it to it sell VO defend a pel son aedised of erime 
as well, as 'killfully, and as lavishly as it now 
oil*-centc> him. Since the iroal is justice and not 
roiivietion. ihere should he available to all accused 
persons, regardless of their means, as ample State- 
provided facilities, funds and skilled personnel for 
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their defense as society now provides for their 
prosecution. 

Tn the present case the Court is asked to go no 
whit so far. 

!>, Appellant was denied a fair hearing ar.d. therefore, was denied 
due process in the primary sense, in violation of the Fifth 
Amendment 


liven if there wen* no Sixth Amendment, and no 
sDcciiic constitutional guaraniv ,d‘ the assistance 
of counsel, tlie trial of the appellant under tin* 
special circumstances alleged., in her physical and. 
mental condition, without funds, in a strange city, 
ami without counsel or friends, would be tanta¬ 
mount to denial to her of any chance whatever of 
a fair and fail hearing and opportunity to prepare 
and present a defense.- The whole proceeding is 
void, ''ii the special facts <>l this case. ior violation 
<.'■ ‘he fundamental and primary requirement of 
due process concerning full and fair hearing and 
opportunity to prepare and present a defense.' for 
withholding, that is i<> say. of * * tin* rudimentary 
requirements of fair plav.‘** Due process in the 
primaly sense has been held to include tile right to 
assistance of counsel. 


/', . r ' 7 • . S. • "> . t is ; .'/ /•'>11 . . ). : ■ / * 

L'U i , S. si'.. *.••' :* 1 ; /• -/»/,• v. .'•} >'* I n" ■. . ?1*. ■ 

t <’< v. ! l ino'll' /'>/'■/ / il •v/7.'>'. g ■ i . S, <•_ ! ; 

•/•-../.. ii! Snf/th-r v. • o. r. >. -7. !U7. 

1 i. .■[<•!'/>!n \. / .•//' •■/ .som.v, :.o; { . S. i, ; 

’' v. . ‘ ' ■><!).i‘i. ■_''7 1 \ S. I o. t ;v . !>'*. 7'. 





This claim of denial of due process is duly set 
up in the petition (lx. 5). If the facts alleged 
{■•rove true on remand, it will no doubt also appear 
that the Police Court Judge was totally unaware 
of appellant's condition and circumstances. l>ut 
hi.> lack of moral blameworthiness is immaterial. 
Appellant is entitled to htr right to due process, 
and when she does not in fact get it the whole pro¬ 
ceeding- is void, no matter where the blame lies. 4 

These considerations would seem to emphasize 
the necessity of putting on the trial judge, in all 
prosecutions of whatever nature, the duty set out 
in the Johnson ease. In eases of this nature, if he 
does not do it, who will ? 


4 Consult cases cited in note 1 . supra. 


Point III. The petition sufficiently sets forth every fact 
essential to the jurisdiction of the trial court and 
justice to issue the writs of habeas corpus, and this is 
not defeated by the allegation concerning appellant’s 
confinement in the District of Columbia workhouse at 
Occoquan, Virginia 

\V<* come now to the point upon which the court 
below turned his decision—that the trial court and 
Justice were without jurisdiction to issue the writs 
because the petition contained no allegation that 
appellant was physically present under restraint 
within the territorial limits of the District of Co¬ 
lumbia proper ( R. 7). and did disclose that appel¬ 
lant's person was being confined at the District of 
Columbia workhouse at Occoquan. Virginia (R. 3). 
At the first presentation of the petition in open 
court. Mr. Justice Letts recalled prior unreported 
rulings of his own court refusing jurisdiction to 
issue writs of habeas corpus in respect of persons 
con lined at Occoquan. and counsel for present ap¬ 
pellant called attent ion also to the reported decision 
of Mr. Justice Adkins to the same effect in Hoe a- 

t 

p(I v. Sired, 17 F. Supp. 71J. It was on the basis 
of these prior rulings of his own court that Mr. 
Justice Letts rested his decision in the present 
case. 

It has seemed to counsel that lids jurisdictional 
question may he most conveniently discussed 
through an analytical, ralher than a synthetic, ap- 


• r,: t i 
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proacli. Accordingly, in this portion of the brief, 
instead of stating ultimate conclusions and seeking 
to support them, counsel have employed the method 
of investigation and exposition of all statutes, deci¬ 
sions, and circumstances that appear to have a bear¬ 
ing upon the problem, in order to ascertain pre¬ 
cisely what objections there are to the jurisdiction, 
and how thev are to be met. In fine, the discussion 
which follows asks, and seeks to answer, not only 
the question “why?” the trial court has jurisdic¬ 
tion to issue the writ on the instant petition, but 
“why not?” 

Since neither the unreported decisions, nor the 
reported decision of Mr. Justice Adkins, advance 
any reasoning, or cite any pertinent authority, for 
the conclusion reached, discussion of them can be 
deferred while we make independent inquiry as to 
just what the basis of this jurisdictional objection 
can be. 

While it would be interesting and instructive to 
discuss the history of the writ of habeas corpus, 
precedents in England and in State jurisdictions 
in this country for the use of the writ, counsel feel 
that the present situation is one peculiar to the Dis¬ 
trict of Columbia; that the situation and the solu¬ 
tion are both sui generis; and that discussion is best 
limited to that. 

It cannot be doubted that the Congress has power 
to expand beyond common law limits the rights of 
petitioners for writs of habeas corpus in the courts 
of the District of Columbia, or in any federal 
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court, and indeed in many respects it has done so, 
as the Supreme Court has recently pointed out. 
Johnson v. Zerbst, 304 U. S. 458, 465-467. And, 
since the District Court of the United States for the 
District of Columbia is a constitutional court as 
well as one created under the power of the Congress 
over the District ( O’Donoghue v. United States, 
289 U. S. 516), it cannot be doubted that the Con¬ 
gress could give that court and its Justices a juris¬ 
diction coextensive with the limits of the United 
States, if it wished. Plainly, therefore, there could 
be no objection to the power of Congress to give 
them the more limited authority to issue writs of 
habeas corpus in respect of prisoners at the Dis¬ 
trict of Columbia Workhouse, some 24 miles down 
river at Occoquan, Virginia. 

At the outset, appellant asserts that by 24 D. C. 
Code 201 the Congress has done just that, and that 
examination of the allegations of this petition, and 
of the applicable statutes concerning persons de¬ 
tained at Occoquan on District of Columbia com¬ 
mitments, confirms the conclusion that the Congress 
must have intended such jurisdiction to exist in 
cases such as the present one. 

The general statutes relating to the jurisdiction 
of District Courts of the United States to issue 
writs of habeas corpus provides simply: 

The Supreme Court and the district courts 
shall have power to issue writs of habeas 
corpus (28 U. S. C. 451). 




62 


Whether or not the intent was to limit such Dis¬ 
trict Courts to their own territorial jurisdiction, 
there would appear to have been no need to express 
such limitation, for no other U. S. District Court 
has the special permanent situation that the Dis¬ 
trict of Columbia courts have with respect to Oeeo- 
quan, so far as is known. 

But, with respect to federal judges and justices 
generally, who are mobile, the general federal stat¬ 
ute specifically limits their authority to their terri¬ 
torial jurisdiction: 

The several justices of the Supreme Court 
and the several judges of the circuit courts 
of appeal and of the district courts, within 
their respective jurisdictions, shall have 
power to grant writs of habeas corpus for 
the purpose of an inquiry into the cause of 
restraint of liberty. (28 U. S. C. 452.) 
[Emphasis added.] 

But. when we come to the power of the District 
Court of the District of Columbia, and the Justices 
thereof, we find a special statute, which neither 
gives them an unrestricted power to issue writs 
without regard to territorial considerations nor yet 
hampers their power to issue the writ in the case 
of persons convicted in the District of Columbia 
and therefore committed there, but confined for 
reasons of convenience in District institutions 
located outside the District. That statute provides 
(24 D. C. Code 201) : 

Any person committed, detained, confined, 

or restrained from his lawful libcrtv within 

* 

the District, under any color or pretense 
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whatever, or any person in his or her behalf, 
may apply by petition to the supreme court 
of the District or any justice thereof, for 
a writ of habeas corpus, to the end that the 
cause of such commitment, detainer, confine¬ 
ment, or restraint may be inquired into; and 
the court or the justice applied to, if the 
facts set forth in the petition make a prima 
facie case, shall forthwith grant such writ, 
directed to the officer or other person in 
whose custody or keeping the party so de¬ 
tained shall be, returnable forthwith before 
said court or justice. [Emphasis added.] 

The conclusion would seem to be inescapable that 
the Congress had the Occoquan situation in mind 
in framing this special statute. It covers persons 
confined in the District, and persons committed in 
the District but confined outside. Any person con¬ 
victed and sentenced in the District is necessarily 
“committed” within the District, and since this 
statute is in the disjunctive, he can apply under 
this act to his “home” court for habeas corpus even 
though actually confined outside it in a District 
institution. The situation would therefore appear 
to be one for application of the familiar rule that 
where the statutory language is clear and plain, 
there is no room for construction, and the statute 
must be applied as written. 1 

1 United States v. Hartwell. 6 TVnll. 385, 395-396; Osaka 
S ho sen Line v. United States. 300 U. S. 9S, 100-101; Hamil¬ 
ton v. Rathbone , 175 U. S. 414, 419-421; Sacramento Navi¬ 
gation Co. v. Sah. 273 U. S. 326, 329-330: Crooks v. Ilarrel- 
son. 282 U. S. 55, 59-60. 
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It is also important to note that the Workhouse 
is not the only public institution of the District 
of Columbia, which, because of exigencies of space, 
is situated outside the territorial limits of the Dis¬ 
trict. Section 6 of Title 8 of the D. C. Code, in 
listing “institutions of the District of Columbia” 
which are thereby placed under the jurisdiction of 
the Board of Public Welfare, specifically describes 
four of them as situated without the territorial 
limits of the District, as follows: 

The Board shall have complete and ex¬ 
clusive control and management of the fol¬ 
lowing institutions of the District of Colum¬ 
bia: (a) the workhouse at Occoquan in the 
State of Virginia; (b) the reformatory at 
Lorton in the State of Virginia; (e) the 
Washington Asylum and Jail; (d) the Na¬ 
tional Training School for Girls, in the Dis¬ 
trict of Columbia and at Muirkirk in the 
State of Maryland; (e) the Gallinger Mu¬ 
nicipal Hospital; (f) the Tuberculosis Hos¬ 
pital; (g) the Home for the Aged and In¬ 
firm; (li) the Municipal Lodging House; 
(i) the Industrial Home School; (j) Indus¬ 
trial Home School for Colored Children; 
(k) District Training School in Anne Arun¬ 
del County, in the State of Maryland. 
[Emphasis added.] 

This and other provisions of the D. C. Code make 
it entirely plain that these institutions, though lo¬ 
cated outside the District, are institutions of the 
District and that described administrative officials 
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of the District are to have jurisdiction over these 
institutions and the persons in them. It seems to 
us that it would take some positive prohibition of 
law to show that the Congress did not intend the 
District of Columbia courts also to have jurisdic¬ 
tion over persons in such institutions, at least to the 
extent necessary to enforce the laws of the District 
applicable thereto, and to give the protection of 
the laws of the District to persons who are in¬ 
mates of such institutions of the District. Far 
from finding a prohibition, we find in 24 D. C. Code 
201, quoted supra, an express grant. 

Considerations drawn from the District of 
Columbia statutes relating to prisoners at Oc- 
coquan, from custom with respect thereto, and from 
the factual allegations of this petition, further 
strengthen the conclusion that Congress could not 
have intended the District Court not to have the 
jurisdiction here sought to be invoked. These may 
be summarized as follows: 

(a) the confinement is by virtue of a judgment 
of a court of the District of Columbia, under attack 
as unconstitutional and void; 

(b) the place of confinement is a penal institu¬ 
tion of the District of Columbia; 

(c) persons incarcerated at that place are, while 
there, made by express statute subject to the con¬ 
tinued jurisdiction of both the administrative 
officials and the courts of the District of Columbia, 
both of which have power by express enactment to 
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move such inmates between such place and the 
District of Columbia proper at will; 

(d) persons incarcerated there are, during such 
sojourn, governed by the laws of the District of 
Columbia, and not by the general United States 
statutes, or the statutes of Virginia; 

(e) detention and confinement at such place is 
“virtually” 2 a detention and confinement within 
the territorial limits of the District of Columbia; 

(f) no positive provision of law denies jurisdic¬ 
tion to this court to issue the writ because of deten¬ 
tion at such place; 

(g) to hold the District of Columbia courts with¬ 
out jurisdiction is improperly and unnecessarily to 
restrict their jurisdiction in respect of the adminis¬ 
tration of the criminal statutes of the District of 
Columbia; 

(h) and is also to create a situation unjust to 
inmates at Oecoquan, and which never could have 
been intended by the Congress, and which leaves 
them without any other practicable method of ob¬ 
taining habeas corpus relief; and 

(i) the persons charged by express provisions of 
the D. C. Code with jurisdiction of such inmates 
are residents of the District of Columbia and are 
within the territorial jurisdiction of this Court. 

Before undertaking examination of the decided 
case, it will be helpful to consider in more detail 

2 Compare statement of this Court in McGowan v. Moody , 
22 App. D. C. 148. 1G3, discussed hereinafter. 




67 


the status in law of this appellant, as a temporary 
inmate at Occoquan under a District of Columbia 
commitment—what law governs her, what admin¬ 
istrative officials have jurisdiction of her person, 
what the statutes say about the power of the Dis¬ 
trict of Columbia courts over her, and what there 
is in the statutes that militates either for or against 
power in this Court to issue habeas corpus in re¬ 
spect of her confinement at that place. 

This appellant was arrested in the District of 
Columbia, for her alleged violation, in the District 
of Columbia, of a provision of the District of Co¬ 
lumbia Code (6 D. C. Code 331; District of Co¬ 
lumbia Alcohol Beverage Control Act of January 
24, 1934, c. 4, 48 Stat. 319, 333-334, sec. 28). She 
was tried in, and sentenced by, a court of the Dis¬ 
trict of Columbia. Part*of her time under that 
sentence she has already served in the Washington 
Asylum and Jail, which is a public institution of 
the District of Columbia (6 D. C. Code 407), and 
which is situated within the territorial boundaries 
of the District of Columbia. Although situated in 
Occoquan, in the State of Virginia, the District of 
Columbia Workhouse is also a public institution 
of the District of Columbia, and is specifically so 
described by 8 D. C. Code 6. 

The fact that appellant is serving part of her 
time at Occoquan, is a mere happenstance, for the 
Court, under 6 D. C. Code 401 (“When any person 
shall be sentenced to imprisonment for a term not 
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exceeding six months the court may direct that such 
imprisonment shall be either in the workhouse or in 
the jail.”) could have specified that her imprison¬ 
ment be either at the workhouse or at the jail. Al¬ 
though in one event she would be at Occoquan, and 
in the other in the District of Columbia, she would, 
in either event, be serving time in a District of Co¬ 
lumbia—not a Federal or a State—institution, and 
she would be subject to governance by the provi¬ 
sions of the D. C. Code while there, and subject to 
the jurisdiction of D. C. administrative officials. 

Prisoners always go to the Jail first for a few 
days before going to Occoquan; and, at the end of 
their sentence, they are always brought back to the 
Jail and released in the District of Columbia—thus 
conclusively showing that they are at all times sub¬ 
ject to D. C. law during their Occoquan stay. In¬ 
deed, there is a specific provision of the D. C. Code 
requiring such return and release: “All inmates 
of the workhouse and reformatory for the District 
of Columbia shall be returned to and released in 
said District on the day of the expiration of sen¬ 
tence.” 6 D. C. Code 406. 

Moreover, it is common practice for prisoners at 
Occoquan to be freely transferred between the Jail 
and Occoquan whenever practical reasons dictate it. 
Prisoners serving time at Occoquan are frequently 
sent up to the Jail whenever their presence is ur¬ 
gently required within the territorial limits of the 
District—as for a family funeral, or other like 
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business. There is also a specific provision of the 
District of Columbia Code, which in terms author¬ 
izes the District Court, together with the Attorney 
General, the Commissioners and the Superintend¬ 
ent, to send District of Columbia prisoners at the 
jail down to Occoquan to do work necessary to be 
done there. See 6 D. C. Code 403. 

Moreover, the D. C. Code is replete with pro¬ 
visions which show conclusively that prisoners, 
while serving time at Occoquan, are governed by 
District of Columbia laws, and by District of 
Columbia officials. By 6 D. C. Code 403 “the Com¬ 
missioners of the District of Columbia are hereby 
vested with jurisdiction over” District of Columbia 
prisoners delivered to the Qccoquan superintend¬ 
ent, or his deputies, for work at Occoquan “from 
the time they are so delivered into the custody of 
said superintendent or the duly authorized deputy 
or deputies of said superintendent, including the 
time when such prisoners are in transit between 
the District of Columbia and the site acquired for 
such workhouse, and during the period such prison¬ 
ers are on such site or in the District of Columbia 
until they are released or discharged under due 
process of law.” By 6 D. C. Code 404, in all cases 
where a prisoner is sent to Occoquan in default of 
payment of his fine, he is by that section of D. C. 
law, required to be released from Occoquan upon 
payment of the balance of his fine at any time. By 
6 D. C. Code 405 prisoners while at Occoquan are 
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entitled to deduction of good conduct time, under 
D. C. law. By 20 D. C. Code 656 provision is made 
by D. C. law for compensation for the services of 
prisoners at Occoquan. 

The very Superintendent of Occoquan, under 
whom the prisoner sei-ves his time, is an appointee 
of the Commissioners of the District of Columbia 
by 6 D. C. Code 430; and by 8 D. C. Code 7 such 
Superintendent at Occoquan is made “subject to 
the supervision ? ’ of the D. C. Board of Public 
Welfare, together with all employees under the 
superintendent, and the latter is stated to be “sub¬ 
ordinate to the director of public 'welfare. ” By 
the same section he may be discharged by the D. C. 
Commissioners. Bv 6 D. C. Code 409: “The Board 
of Public Welfare shall have complete and exclu¬ 
sive management and control of (a) the workhouse 
at Occoquan in the State of Virginia * * 
and 8 D. C. Code 6 is to the same effect. By 8 D. 
C. Code S, the Board of Public Welfare, D. C., 
is given the duty, in respect of Occoquan “to make 
such rules and regulations relating to the admis¬ 
sion of persons to and the administration of, the 
institutions hereinbefore referred to, as will pro¬ 
mote discipline and good conduct of inmates and 
employees and efficiency and economy in the oper¬ 
ation of these institutions.” 

Clearly, it must be regarded as put beyond con¬ 
troversy, by all these provisions of the D. C. Code, 
that when an individual is committed to Occoquan 
on conviction by a D. C. Court of an offense against 
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the D. C. Code, he is thereby confined to an insti¬ 
tution of and belonging to the District of Colum¬ 
bia, under administration of District of Columbia 
officials, and that he is governed while there by the 
provisions of the District of Columbia Code. 

What, then, of the powers of this Court—a court 
of general jurisdiction of the District of Colum¬ 
bia—in respect of his continued imprisonment 
there? As to this: 

As already observed the situation in respect of 
habeas corpus by this Court in relation to D. C. 
prisoners at Oceoquan is sui generis. It is in no 
way analogous to the situation of a District Court 
of the United States sitting in some State, which 
tries and convicts a person for violations of some 
United States statute, and thereupon the defend¬ 
ant, by virtue of provisions of the U. S. Code (not 
T>. C. Code) is incarcerated in some federal prison 
in some other State, in which there sits some other 
Federal court equally competent to act in respect 
of federal prisoners and federal crimes as is the 
committing court itself. But where a District of 
Columbia court tries an individual and sentences 
him for some misdemeanor against D. C. laws, and 
he is sent to Oceoquan, the courts of the District 
of Columbia, besides being the committing courts, 
are the only courts that are charged with any duty 
and responsibility—if any court is so charged—of 
carrying out the provisions of law with respect to 
such District of Columbia prisoners at Oceoquan. 
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We have been unable to find any provision of 
the D. C. Code, or any other provision of statutory 
law, which would prevent the District Court of the 
United States for the District of Columbia from 
exercising its authority over D. C. officials here 
located so as to require them to act in accordance 
with law in respect of D. C. prisoners at Occoquan. 
We shall establish, in subsequent discussion of the 
case law, that there is no such principle of law as 
the purported principle that in habeas corpus pro¬ 
ceedings the place of confinement must always be 
within the territorial jurisdiction of the court. In 
short, there is nothing that we can find, either in 
statutory or common law, that prevents the issue 
of habeas corpus by the District Court in cases such 
as this present one; and every proper analogy 
would appear to require the conclusion that the 
general jurisdiction of the court below extends so 
far. 

Again, as already noted herein, where the Con¬ 
gress has deemed that some court should possess 
administrative powers (as distinguished from judi¬ 
cial) in respect of prisoners who are serving time 
at Occoquan—it has not conferred such power upon 
the Virginia courts, or upon the Federal courts in 
Virginia—which are a hundred miles and more 
distant from Occoquan. It has conferred such ad¬ 
ministrative power upon the District Court for the 
District of Columbia by name. See 6 D. C. Code 
403. If the Congress goes so far as to single out this 
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District Court to have administrative powers in 
respect to prisoners while at Occoquan, it would 
seem to be very clear that it would take very posi¬ 
tive prohibitions of statutory law to force the con¬ 
clusion that Congress did not intend that this Dis¬ 
trict Court’s judicial power should extend to the 
matter of the detention of such prisoners—other¬ 
wise we would have to conclude that the Congress 
intended that no court should have such judi¬ 
cial power, which would be an absurd, unjust 
conclusion. 

We have already seen that the District of Co¬ 
lumbia courts are given the power of selection, as 
between the Jail and Occoquan, when sentencing 
prisoners for six months or less. 6 D. C. Code 401. 
Moreover, if this Court were to reverse judgment 
of conviction while the defendant were serving 
time at Occoquan, no one would contend seriously 
that its judgment did not operate, of its own force, 
to release the prisoner at Occoquan. It would be 
simply absurd to suggest that the United States 
Court of Appeals of this District would have to 
call upon the judicial authority of some other 
jurisdiction to enforce its judgment in respect of 
a District of Columbia prisoner being held by Dis¬ 
trict of Columbia officials for violation of District 
of Columbia laws. 

What, then, is the real objection to the issue of 
habeas corpus by this District Court in respect of 
the detention of a prisoner at Occoquan? We 
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emphasize that the objection is not based on any 
express provision in the D. C. Code, or in any other 
positive statute; and as already noted, the special 
statute relating to applications for habeas corpus 
to the District Court of the United States for the 
District of Columbia and Justices thereof, far from 
containing any limitation., clearly reveals an inten¬ 
tion to grant the very power which the court below 
has in this case denied. 

Nor, is there anything in the general statute de¬ 
limiting the jurisdiction of the court below to re¬ 
quire that in a case on habeas corpus the actual 
confinement be within the boundaries of the Dis¬ 
trict of Columbia. That statute (18 D. C. Code 
44) provides (speaking of the general jurisdiction 
of the court below) : 

Said court, except as otherwise provided 
in this title, shall have cognizance of all 
crimes and offenses committed within said 
district and of all cases in law and equity 
between parties, both or either of which shall 
be resident or be found within said dis¬ 
trict. * * * [Emphasis added.] 

It is well settled, of course, that habeas corpus 
is a civil proceeding administered by a court of 
common law, and not a criminal proceeding. As 
said by this Court in Goldsmith v. Valentine, 36 
App. D. C. 63, 66: 

It is well settled that habeas corpus is a 
civil, and not a criminal, proceeding, and is 
administered by a court of common law. 



75 


Cross v. Burke, 146 U. S. 82, 36 L. Ed. 896, 
13 Sup. Ct. Rep. 22. 

To the same effect see Kdbadian v. JDoak, 65 F. 
(2) 202, 205, 62 App. D. C. 114, quoting the state¬ 
ment on the subject in In re Tom Tong, 108 U. S. 
556, 559, 560. 

Accordingly, under the general jurisdictional 
statute (18 D. C. Code 44), the only allegation nec¬ 
essary to sustain the general jurisdiction of the 
court below over this habeas corpus application— 
considered as a civil action at law—is an allegation 
that either of the parties is a resident or is to be 
found within the District. The petition in the in¬ 
stant case alleges that all the respondents are resi¬ 
dents of the District of Columbia. 

It must be plain, therefore, that if there is some 
reason why the court below cannot issue habeas 
corpus where the confinement is outside the Dis¬ 
trict, that reason is not to be found in the statutes 
governing the jurisdiction of the court below or its 
power to issue writs of habeas corpus. 3 Such 
limitation and objection must exist, if at all, in 
some general principle of law, growing out of the 
veiy nature of the writ of habeas corpus itself. 

3 It may be noted here that in the McGowan case, dis¬ 
cussed pout, this Court assumed for the purposes of decision 
that the power of the District Court to issue habeas corpus 
is not confined by the provisions of 24 D. C. Code 201. but 
that the District Court could be regarded as possessing what¬ 
ever jurisdiction to issue such writs was possessed by the 
Court of King's Bench. 

03017—38-0 
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Investigation of this question may conveniently 
start with Mr. Justice Adkins ’ opinion in Hoeppel 
v. Street, 17 F. Supp. 719, 720. There an inmate 
confined in the District of Columbia Workhouse at 
Occoquan, Virginia, on a sentence imposed by the 
court below, petitioned for a writ of habeas corpus 
to be directed to Elwood Street, Director of Public 
Welfare, District of Columbia, and to M. M. Bar¬ 
nard, Superintendent of Penal Institutions, Dis¬ 
trict of Columbia. Unlike the present case the 
District of Columbia Commissioners were not 
named as respondents, nor were the Superintend¬ 
ents, respectively, of the Jail and the Workhouse, 
nor was the Attorney General and the Director of 
the Federal Bureau of Prisons. Mr. Justice Ad¬ 
kins held that the Court was without jurisdiction to 
entertain the petition by a person confined in a 
penal institution without the District of Columbia. 
On this point, his opinion reads as follows: 

1. In order to give this court jurisdiction, 
the confinement should be in the District of 
Columbia. In the unreported case of George 
Dodson, Habeas Corpus 1719, petitioner was 
confined in the Reformatory at Lorton, Vir¬ 
ginia ; the petition v^as dismissed for the rea¬ 
son that this court had no jurisdiction. The 
decision is in accord with the opinion of the 
Court of Appeals in McGowan v. Moody, 22 
App. D. C. 148, 149, and the cases of Ex 
parte Gouyet, (DC) 175 F. 230; Ex parte 
Yee Hick Ho, (DC) 33 F. (2d) 360; and 
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United States ex rel Belardi v. Day, (CCA) 
50 F. (2d) 816. 

The significant thing about this decision is that 
none of the cases cited by Mr. Justice Adkins (with 
the possible exception of the unreported trial court 
ruling in the matter of Dodson) (a) announce a 
rule that the circumstance that the petitioner is 
confined without the territorial jurisdiction of the 
court is, without more, fatal to jurisdiction to en¬ 
tertain and issue habeas corpus; (b) none rules 
upon the issue involved where the court to which 
the petition is presented is a court of the jurisdic¬ 
tion which sentenced and committed the petitioner; 
and (c) none constitutes a precedent or ruling upon 
the jurisdiction of the court below and its Justices 
to entertain and issue habeas corpus in respect of 
D. C. prisoners at Occoquan. 

The first case cited—the decision of this Court 
in McGowan v. Moody —does not touch the situa¬ 
tion involved in the instant petition, but so far as 
it does so by obiter, it is a discussion in favor of the 
jurisdiction in this case. In the McGowan case 
the Court affirmed an order discharging a rule on 
the Secretary of Navy to show cause on petition 
for habeas corpus, and dismissing the petition for 
want of jurisdiction. The petition had been filed 
by a citizen of California on behalf of one John¬ 
son, an enlisted man in the Marine Corps alleged 
to be illegally detained on the Island of Guam, in 
the Pacific, under the purported sentence of some 
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irregular court under the control of the Naval 
Governor of that island. “The prayer is that the 
writ be directed to William H. Moody, Secretary of 
the Navy of the United States, and a resident of 
the District of Columbia, under whose control he 
is alleged to be” (22 App. D. C. p. 149). “The 
return made by the Secretaiy of the Navy to the 
petition was in the nature of an objection to the 
jurisdiction of the court, on the ground that by the 
allegations of the petition, the prisoner was not 
committed, and is not restrained of his liberty, 
within the District of Columbia” (id. p. 151). 

On this state of the pleadings, the opinion of this 
Court makes three rulings: 

(1) Since the petition was not made by the per¬ 
son restrained, but by a friend acting in his be¬ 
half, the question arose as to the effect of what is 
now 24 D. C. Code 201 (quoted, ante), authorizing 
“Any person committed, detained, confined, or 
restrained from his lawful liberty within the Dis¬ 
trict * * * or any person in his or her behalf 
to apply to the court below for habeas corpus. 

It is worthy of careful and emphatic note that 
in that case the person involved was neither com¬ 
mitted nor restrained within the District of Colum¬ 
bia. In the present case appellant was committed 
within the District of Columbia; hence, since the 
language of 24 D. C. Code 201 is disjunctive 
(“or”), that section gives her an express right in 
plain terms to apply to the court below for habeas 
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corpus, whether or not she is confined within the 
District of Columbia . 

And yet, even in the McGowan case, where the 
person confined was neither committed in the Dis¬ 
trict of Columbia nor confined in the District of 
Columbia, this Court did not rule that 24 D. C. 
Code 201 was any bar to a petition for habeas corpus 
in his behalf. It assumed for the purpose of deci¬ 
sion that the District Court has whatever broad 
habeas corpus jurisdiction inhered in the Court of 
King’s Bench; that this was not restricted by 24 
D. C. Code 201; and then went on to inquire—on 
general principles—whether there was any ground 
shown for exercising such jurisdiction. 

This is important, we submit, as showing that 
this Court there found no statutory bar against 
the issue of the writ by the Court below even where 
neither the commitment nor the confinement is 
within this jurisdiction. 

(2) This Court then ruled that no ground had 
been shown to support an exercise of habeas cor¬ 
pus jurisdiction by the court below, where the per¬ 
son imprisoned had never been arrested, commit¬ 
ted, or confined in the District and is not a resident 
thereof, and where the sole circumstance cited to 
support jurisdiction is the presence in Washing¬ 
ton of the Secretary of War or the Secretary of the 
Navy, alleged to have final control over the alleged 
unlawful imprisonment by the military in some 
outlying portion of the world. 
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The Court said: 

The party, on whose behalf the petition 
has been presented, is not an inhabitant of 
the District of Columbia; he was not ar¬ 
rested or committed, and has never been con¬ 
fined, within its limits. 

Jurisdiction to issue the writ on his behalf, 
then, depends upon the single circumstance 
that the Secretary of the Navy is alleged to 
have the final control over his imprison¬ 
ment. It is to this broad claim of jurisdic¬ 
tion that we deny our assent. (22 App. 
D. C., p. 163). 

***** 

In other words—give the question its 
necessary scope—has that court [the Su¬ 
preme Court of the District of Columbia] 
jurisdiction to inquire into the grounds of 
the detention of any and all persons who, it 
may be alleged, are unlawfully restrained of 
their liberty by officers of the Navy or Army, 
in any State, Territory, or outlying posses¬ 
sion of the United States, merely because 
the respective heads of the Navy and War 
Departments of th’e Government may be 
found, and personally served with process, 
within the District of Columbia? * * * 
***** 

We are compellel to give a negative an¬ 
swer to the question, notwithstanding it 
may possibly be that the party on whose be¬ 
half the petition is presented is restrained 
of his liberty under the order of a tribunal 
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unknown to the Constitution and law, and is 
without certain remedy in any other court. 
(Id., pp. 157-158.) 

(3) The Court also pointed out that, in any event, 
the power to relieve the prisoner, or to produce 
him in obedience to the writ, was in the President 
and not in the Secretary of the Navy, for the latter 
acts only as the President’s Agent—the President 
being the Commander in Chief under the Con¬ 
stitution. 

Patently, the holding in McGoivan’s case does 
not rule the instant question. The McGowan 
opinion, however, discusses and distinguishes the 
opinion of Mr. Justice Cooley in the leading case 
of Be Jackson, 15 Mich. 417, 432, and in doing so 
discloses what, we submit, is the basic principle in 
the function of the writ of habeas corpus, and that 
principle is conclusive in sustaining jurisdiction to 
issue the writ in the present case. 

After all, what is the objection to jurisdiction in 
the present case? Merely that the applicant for 
the writ is confined, at the time of her application, 
in an institution without the territorial confines of 
the District of Columbia. Merely that, without 
more. She was arrested here. She was tried and 
convicted here. She was committed here. The 
commitment papers under which she is held, and 
which she now challenges as unconstitutional and 
void, were entered by a court of the District of 
Columbia. A special provision of the District of 
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Columbia Code gives her in express terms the right 
to apply to the court below if she is committed or 
imprisoned within the District of Columbia. The 
place where she is confined is a public institution 
of the District of Columbia, and the persons who 
are confining her do so by virtue of judicial process 
of a District of Columbia court, and they them¬ 
selves are all officials of the District of Columbia 
and residents of and within the jurisdiction of its 
courts. The only circumstance that can be cited 
in opposition to jurisdiction, is that the District— 
solely from considerations of its own convenience— 
has located the institution of the confinement some 
24 miles outside the few square miles that comprise 
the District of Columbia. In the view of Mr. 
Justice Cooley, and upon true principles of habeas 
corpus jurisdiction, that circumstance is utterly 
immaterial to the issue of the jurisdiction of the 
court below. 

In Jackson's case, the guardian appointed by a 
Michigan court for a minor, Jackson, brought a 
petition for habeas corpus in a Michigan court 
against one Taff, who was then present within the 
territorial jurisdiction of the Michigan court. The 
allegation was that Taff had illegally removed the 
minor from Michigan and was detaining him in 
Canada, through the agency of Taff’s wife in 
Canada, who obeyed Taff’s orders. 

One ground of the return to the writ was that 
Taff was no longer detaining Jackson in Canada, 
through the agency of his wife or otherwise, but 
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that a guardian had now been regularly appointed 
for the child in Canada. All Justices of the Michi¬ 
gan court agreed in discharging the writ of habeas 
corpus on that ground. 

But there had been a preliminary question— 
whether the Michigan court had jurisdiction even 
to entertain the petition for writ and require a re¬ 
turn thereto when the petition showed on its face 
that the detention was occuring at a place outside 
the territorial limits of the State of Michigan. It 
was on that question that the Justices were equally 
divided, Justice Campbell writing against the 
jurisdiction, and Justice Cooley writing for it. 

Justice Campbell’s view was that the writ could 
not issue because the wrong—the detention—being 
perpetrated in another State, could not be said to 
be an offense against the laws of the forum—i. e., 
Michigan. It will be observed that even if that 
view be accepted, it will not be conclusive against 
jurisdiction in the present case because here the 
basic wrong of which complaint is made is an act 
done within the District of Columbia, i. e., the void 
and unconstitutional commitment by the Police 
Court of the District of Columbia. 

However that may be, the view of Mr. Justice 
Cooley is the better one, and that gives the basic 
principle which supports jurisdiction here. Jus¬ 
tice Cooley wrote: 

The important fact to be observed in re¬ 
gard to the mode of procedure upon this 
writ is that it is directed to, and served 
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upon, not the person confined, but his jailer. 
It does not reach the former except through 
the latter. The officer or person who serves 
it does not unbar the prison doors, and set 
the prisoner free, but the court relieves him 
by compelling the oppressor to release his 
constraint. The whole force of the writ is 
spent upon the respondent, and if he fails 
to obey it, the means to be resorted to for 
the purposes of compulsion are fine and im¬ 
prisonment. This is the ordinary mode of 
affording relief, and if any other means are 
resorted to they are only auxiliary to those 
which are usual. The place of confinement 
is, therefore, not important to the relief, if 
the guilty party is within reach of process, 
so that by the power of the court he can be 
compelled to release his grasp. The diffi¬ 
culty of affording redress is not increased by 
the confinement being beyond the limits of 
the state, except as greater distance may 
affect it. The important question is, Where 
is the power of control exercised? And I 
am aware of no other remedy. (15 Mich, at 
pp. 439-440.) 

And again: 

The question nakedly presented, there¬ 
fore, was whether we had any jurisdiction 
to relieve from unlawful imprisonment a 
person confined beyond the limits of the 
State, but who was one of our citizens, re¬ 
moved wrongfully to evade process, and for 
the purpose of the unlawful confinement, 
and whose jailor was here, and might be 
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compelled to open his prison doors by our 
order, if we have power to make one. (Id. 
pp. 433.) 

And: 

What I say on this subject is carefully re¬ 
stricted to the case of a citizen of our own 
State unlawfully held in custody elsewhere 
by another person, who is himself within 
the jurisdiction of this court. If he is here, 
the wrong is being done here, for the wrong 
is done wherever the power of control is ex¬ 
ercised. (Id. pp. 440-441.) 

If Justice Cooley is right about this basic prin¬ 
ciple, thus stated, then clearly jurisdiction exists 
in the present case in this Court, since the District 
Commissioners and the Director of Public Wel¬ 
fare, to say nothing of the other appellees, are 
within the jurisdiction and, under the D. C. Code 
provisions already set out herein, they are given 
jurisdiction and control over persons while con¬ 
fined at Occoquan on commitments of D. C. courts, 
and the local Superintendent at Occoquan is, by 
express provision of law, their subordinate. 4 Just 

4 As a striking, though minor, instance of how Occoquan 
Workhouse is in fact run and controlled from the District 
Government Offices in Washington, if one wishes to tele¬ 
phone the Workhouse at Occoquan he is connected, not 
through “Long Distance,” but through the District Building 
switchboard. In the Telephone Book for Summer-Fall, 
1938, the Occoquan Workhouse is listed in the “Washington,” 
not the out-of-town, section, and its particular listing is 
under the heading: “District of Columbia Government.” 
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as in the Jackson ease, Mr. Justice Cooley regarded 
as immaterial the fact that Taff’s wife, who was 
immediately in control of Jackson in Canada, was 
not before the Michigan court, and it was enough 
that Taft, who controlled her, was before it; so in 
the instant case it is clear that, on Cooley’s prin¬ 
ciple, it would be enough in this case for the court 
to have the District Commissioners and the Direc¬ 
tor of Public Welfare within the jurisdiction. 

The views of Mr. Justice Coolev, as above set 
forth, have had the approval of text authority, and 
have been followed and applied by a federal court. 
Mr. Church, in his standard text on Habeas Corpus, 
discusses the Jackson ease at length, and, after 
setting forth the opposing views of Justices Camp¬ 
bell and Cooley, concludes as follows (sec. 108, p. 
123, note) : 

We are rather inclined to lend our ad¬ 
herence to the views of Mr. Justice Cooley 
on the questions in this case thus far in¬ 
volved, so long as the imprisonment in the 
foreign jurisdiction is under the control of 
the one within the jurisdiction of the court 
endeavoring to exercise its power. 

The learned commentator, while thus approving 
Mr. Justice Cooley’s views so far as they are mate¬ 
rial to the present case, then proceeds to speculate 
as to what the situation would be if, after issue of 
the writ, circumstances should remove the control 
of the person within the jurisdiction. It will be 
recalled that Mr. Justice Cooley himself met this 



87 


issue when he agreed that the writ should not issue 
when it appeared that Taft’s agent in Canada had 
been supplanted in custody of the child by a guar¬ 
dian appointed by the Canadian court. That issue 
does not arise in the present case, nor is it likely 
ever to arise in these District of Columbia cases— 
for the Commissioners and the Director of Public 
Welfare—against whom the writ will run—have by 
statute a complete control of their agents in local 
charge of Occoquan, and can discharge and dis¬ 
place them intsanter if they disobey orders, and 
put in someone who will obey orders. 8 D. C. Code 
6, 7, 8; 6 D. C. Code 409, 430. Moreover, in view 
of the presumption that all public officers will per¬ 
form their duty, this Court may not assume that 
the local Superintendent at Occoquan will disre¬ 
gard the orders of those whom express provisions 
of the statutes command him to obey. King v. 
Mullins, 171 U. S. 404, 434; Cincinnati, N. 0. <£• 
T. P. R. Co. v. Rankin, 241 U. S. 319, 327; United 
States v. Chemical Foundation, 272 U. S. 1, 14-15. 
The law, says Mr. Justice Story, “presumes that 
every man, in his private and official character, does 
his duty, until the contrary is proved.” Bank of 
the IT. S. v. D and ridge, 12 Wheat. 64, 69. 

In Ex parte Young, 50 Fed. 526, 527-528 (1892), 
the United States Circuit Court for the Eastern 
District of Tennessee approved and followed the 
doctrine announced by Mr. Justice Cooley in Jack¬ 
son's Case. Young, a father, brought petition for 
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habeas corpus in the federal court to secure his re¬ 
lease from imprisonment for contempt of the state 
court. It appeared that he had sent his child out 
of the State during the course of certain divorce 
and custody proceedings, and, in order to evade 
the State court jurisdiction, he held the child out¬ 
side the State by one Armstrong, “as his agent, 
subject to his order.” At this stage—the child being 
outside the State and Young within it—the wife 
secured a writ of habeas corpus from the state court 
directing Young to produce the child. For disobe¬ 
dience to this writ he was sentenced for contempt. 
His application to the federal court for habeas cor¬ 
pus was on the ground that the sentence was with¬ 
out due process of law in that the state court had 
no jurisdiction to issue the writ to compel the pro¬ 
duction before it of a child detained beyond the ter¬ 
ritorial jurisdiction of the State. 

The federal court held that the state court did 
have jurisdiction, and hence there was no denial of 
due process. The court adopted Justice Cooley's 
views, stating: 

It is urged that the [state] circuit judge 
had no jurisdiction of the case, because the 
child—the subject-matter of the litigation— 
at the time Mrs. Young sued out the writ, 
was, and it has ever since been, outside of 
the limits of this state. In the determination 
of this cause we have no right to supervise 
or review the action or judgment of the state 
judge. It' ho had jurisdiction of the cause, 
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we cannot review, reverse, or change his ac¬ 
tion, no matter how erroneous it may have 
been. There is no question but that the 
judge who issued the writ had authority 
over habeas corpus cases, and that Young 
was and is in the territory over which the 
judge presides. To this extent, at least, he 
has jurisdiction. The petition of Mrs. Young 
shows that the child was not in the state when 
the application for the writ was made, and 
that it had been removed therefrom by 
Young to avoid the execution of such order 
as the chancellor might make unfavorable to 

his custodv of the child. The order of the 
%> 

circuit court of the state says that Young 
admitted before him that the child was held 
by one Armstrong as his agent, and subject 
to his order. Now, though the child is not in 
his manual possession, it is in his custody, 
and under his control, and he is within the 
jurisdiction. The case referred to, recently 
decided by the circuit court of appeals for 
the eighth circuit, in which it was held that 
the writ could not run to a place outside of 
the territorial jurisdiction of the court issu¬ 
ing it, is not like this. Tn re Boles , 48 Fed. 
Rep. To. In that case t he applicant for the 
writ was in the penitentiary at Columbus, 
Ohio, in the custody of the officers of that 
institution. The custodians of the prisoner 
were not in the jurisdiction of the court, and 
there was no proper defendant within the 
jurisdiction. I presume that in the decisions 
of the supreme court of the United States 
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there has been no ease in which the parties 
were situated as they are in the Yonny ease. 
The ease most like the one we have, among 
those referred to. is In re Jackson, 15 Mich. 
416—142. From that ease it appeal’s that the 
Supreme Court of Michigan, under the con¬ 
stitution of that state, can issue writs of 
habeas corpus, and application was made in 
that court for such a writ in a case in which 
the parties were very much situated as. and 
the facts like, they are in this ease. The 
court was equally divided in opinion, and the 
writ Tailed because a majority of the judges 
did not agree: but the judges who thought 
the writ should issue were CoOLFYand Cuius- 
tiaN'CY. so that the ease is not authoritative, 
hut the judges who believed the writ should 
issue are eminent, and respected for the 
weight of their legal opinion. One control¬ 
ling reason for the opinion of the two judges 
who believed the court was without jurisdic¬ 
tion was that the law of Michigan in express 
terms confined its operations in such cases to 
persons ‘‘detained within the state.** Judge 
Cooley, in his opinion, says: “What I say 
on this subject is carefully restricted to a 
citizen of our own state unlawfully held in 
custody elsewhere l>y another person, who is 
himself within the jurisdiction of this court. 
If he is here*, the wrong is being done here, 
for the wrong is done wherever the power of 
control is exercised.” * * * The conclu¬ 
sion reached is that the petitioner's deten- 
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tion and imprisonment are not without due 
process of law, or in violation of the consti¬ 
tution or law of the United States, and his 
application for a writ of habeas corpus is 
dismissed (pp. 527-528). 

Where control such as that involved in the Jack- 
sou and Voting cases is shown, it may be suggested 
that the child is constructively in the possession of 
the person within the jurisdiction, and hence the. 
fact that the child is himself without the juris¬ 
diction does not oust the court of jurisdiction, by 
habeas corpus, to order the constructive possessor 
to produce it and to fine and imprison him for con¬ 
tempt if he disobeys such writ. It is submitted 
that, on the special statutes relating to the control 
of inmates at Occoquan by the District Commis¬ 
sioners and the Director of Public Welfare, as 
hereinbefore set out, those officials, within this 
territorial jurisdiction, have as much 4 * control” 
of Occoquan inmates as the defendants inthc Jack- 
sou and Young cases had of the children beyond the 
jurisdiction. 

What amounts to merely another way of saying 
the same thing is suggested by the opinion of this 
Court in the McGotran case—namely, that, on tin* 
special facts about the Occoquan Workhouse, con¬ 
finement there is “virtuallv” confinement within 
1 he District of Columbia. In the McGowan case, it 
will be recalled, this Court distinguished Justice 
Cooley's opinion in the Jackson case on the ground 

m.'oit— ::s 7 
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That the latter dealt with a situation of wrongful 
removal to evade the .jurisdiction. The Court said: 


On account of the special circumstances— 
the removal of the party affected to another 
jurisdiction in order to successfully defy the 
process of the courts charged with his pro¬ 
tection. and the continued detention by the 
same wrongdoer, who remained within the 
reach of the court— the cases were treated 
substantial!y as if the unlawful detention 
teas actually maintained , as it teas virtually, 
within the limits of the State. 

It may be that the supreme court of the 
District of Columbia would entertain juris¬ 
diction under like conditions, but as that is 
not the question now presented we express 
no opinion in respect of it (22 App. D. C., 
p. 163). [Emphasis added.] 


Of course, removal for confinement at Occoquan 
is not removal to “evade” the process of this Court, 
but it certainly is a case, to use Mr. Justice Cooley’s 
language, where the prisoner was “removed * * * 
for t he purpose of the unlawful confinement.” Un¬ 
lawful confinement upon a void process of a Dis¬ 
trict of Columbia court—that, and that alone, was 


the purpose of the removal of appellant from this 
District. In view of the Code provisions about the 
confinement of I). C. prisoners at Occoquan; in view 

of their control bv District of Columbia officials re- 

•> 

siding here, and who are appellees in this action; in 
view of the fact of arrest, commitment and im¬ 
prisonment all within this District itself, in addi- 
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tion to confinement at Oecoquan; it is submitted 
that this case also must be treated, in the language 
used by this Court in the above quoted passage 
from the McGowan case: 


substantial^ as if the unlawful detention 
was actually maintained, as it was virtually, 
within the limits 

of the District of Columbia. 

The Government need not fear that the appli¬ 
cation of such reasoning to reach a sensible and 
just conclusion in this District of Columbia-Oeco- 
quan situation will constitute a precedent for bring¬ 
ing habeas corpus in the District of Columbia courts 
against the United States Attorney General, and the 
Director of the Bureau of Prisons of the United 
States Department of Justice, in respect of persons 
confined in the various federal prisons throughout 
the nation (Atlanta, Leavenworth, Alcatraz, Lewis- 
burg, etc.) on convictions and commitments of 


various federal courts for violations of various fed¬ 


eral laws. The instant decision may properly be 
confined to the peculiar situation existing in respect 
of the arrest, trial, conviction, and commitment in 
the District of Columbia courts, for violation of 
statutes of local application to the District of Co¬ 
lumbia, followed by confinement in a District of 
Columbia institution situated like Oecoquan. While 
it is true that the Attornev General and the Federal 
Director of Prisons have certain duties in respect 
of, and authority over, federal prisoners confined 
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at the various federal penitentiaries throughout the 
nation (Act of May 14, 1930, c. 274, 46 Stat. 325; 
18 U. S. C. 753, et seq.), jurisdiction of the District 
of Columbia courts mav be sustained in this case 
without making it necessary to sustain jurisdiction 
in the District of Columbia courts to entertain peti¬ 
tions for writ of habeas corpus in respect of all fed¬ 
eral prisoners confined anywhere in the United 
States. The following considerations are perti¬ 
nent : 

(a) The majority of federal prisoners in 
the United States have been neither arrested, 
tried, convicted, committed, nor imprisoned 
in the District of Columbia. If they, being 
confined beyond the jurisdiction, seek habeas 
corpus in District of Columbia courts, by 
virtue of the jurisdiction of those courts 
over the Attornev General and the Federal 
Director of Prisons, which officials in turn 
have a measure of control over such pris¬ 
oners. it is plain that 241). C. Code 201 would 
have no application, and it would seem en¬ 
tirely clear that such an application would 
properly be denied upon the authority of this 
Court's decision in McGowan v. Moody 22 
App. D. C. 148.163, to the effect that habeas 
corpus will not be issued when jurisdiction 
is sought to be supported by the “ sinyJe cir¬ 
cumstance” that the federal official alleged 
to have “final control” over the imprison¬ 
ment is a resident of the District of Colum¬ 
bia. but where “The party, on whose behalf 
the petition has been presented, is not an in- 
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habitant of the District of Columbia; he was 
not arrested or committed, and has never 
been confined, within its limits.” 

(b) The “control” which the District of 
Columbia Commissioners and the Director 
of Public Welfare exert over the Superin¬ 
tendent at Occoquan is more immediate and 
intimate than that exerted by the Attorney 
General over the administration of the vari¬ 
ous federal prisons, and more immediate and 
intimate than that exerted in the McGowan 
case by the Secretary of the Navy over Naval 
authorities on the Island of Guam. Bv the 
District of Columbia statutes previously re¬ 
ferred to, the Occoquan Superintendent is 
the immediate subordinate and agent of the 
District Commissioners and Welfare Direc¬ 
tor, and may be hired or fired bv them at 

V ft/ 

will. This whole case, from every angle, is 
a District of Columbia problem. Solution 
of it should rest upon the peculiar situation 
that loeallv exists; and that solution need 
not upset federal procedure and jurisdiction 
generally. 

(e) Even if the District of Columbia 
courts could be regarded as having juris¬ 
diction to issue habeas corpus in respect of 
all federal prisoners, wherever confined, 
committed, arrested, or tried, there are pro¬ 
cedural reasons which, on authority, justify 
the refusal to exercise such jurisdiction in 
respect of prisoners not sentenced or com¬ 
mitted here and confined at some federal 
prison elsewhere in the nation. In the case 
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of federal prisoners generally there are no 
considerations either of expediency, con¬ 
venience, or of justice which would make 
it proper for them to pass by the United 
States District Courts nearest geographi¬ 
cally to the prison where they are confined 
and come to the courts of the District of 
Columbia for relief. The shoe, in most cases, 
will be on the other foot. Hence the courts 
of the District of Columbia—even if it were 
to be concluded that they had jurisdiction— 
could properly refuse to exercise it on the 
ground of forum non conveniens. The Su¬ 
preme Court has done just that, both in re¬ 
spect of habeas corpus and in respect of 
mandamus. That Court has ruled that, even 
though a case for habeas corpus is made out, 
and although it has power and jurisdiction 
to issue the writ, it will not ordinarily exer¬ 
cise its power, because the same relief is 
available to the petitioner before a District 
Court in his own locality. Ex parte Mirzan, 
119 U. S. 584; In re Huntington, 137 U. S. 
63; see Ex parte Terry, 128 U. S. 299, 302; 
In re Sawyer, 124 U. S. 200. And the Su¬ 
preme Court has also ruled that, even in 
cases where it has jurisdiction to issue a writ 
of mandamus, it will not exercise it where it 
appears that the same relief is available by 
application for mandamus to a Circuit Court 
of Appeals in the locality. Ex parte United 
States, 287 U. S. 241, 248, 249; Ex parte 
Grubbs, 293 U. S. 521; see Ex parte Baldwin, 
291 U. S. 610. 
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It remains to add that none of the other cases 
cited by Mr. Justice Adkins 3 in his opinion in the 
Hocppel case is in point. These cases, three in 
number, may be disposed of briefly, as follows: 

In Ex parte Gouyct, 175 Fed. 230 (DCUS, D. 
Montana, 1909) there is nothing more than a specu¬ 
lative obiter upon the subject. In that case the 
Montana District Court, which had committed pe¬ 
titioner to the U. S. Prison at Leavenworth, Kan¬ 
sas, entertained and considered a petition from him 
from there for habeas corpus. Going into the 
merits of the petition, it ruled that there was no 
ground for the writ, and the petition was denied. 
The court added, at the end of its opinion, that: 
“It is proper to remark, however, in view of the 
point made by the district attorney, that it is doubt¬ 
ful whether the court has jurisdiction in the 
premises.” Reference is then made to the fact 
that the statutes restrict federal judges to the 
issue of writs of habeas corpus “within their 
respective jurisdictions”; but it is also remarked 
that Judge Landis in Illinois “has discharged pris¬ 
oners confined in the Leavenworth prison, prob¬ 
ably on the theory that the court imposing the sen¬ 
tence has jurisdiction to inquire on habeas corpus 
into the validity thereof.” The opinion concludes: 
“In any event, however, the petition will be 
denied.” 

•''Mr. Justice Adkins was one of the attorneys who con- 

V 

tended against the jurisdiction in the McGowan case. 
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In Ex parte Yee Hick JJo, 33 F. (2) 360 the 
District Court for the Northern District of Cali¬ 
fornia cited the Gouyet case for the proposition 
that “The District Courts of the United States 
have no power or authority to issue a writ of habeas 
corpus to be sent out of their respective jurisdic¬ 
tions”; but the real ruling of the case is that the 
prisoner was not in the custody of the Immigration 
Commissioner at the Port of San Francisco, 
against whom the petition was directed, but was 
in the custody of a master of a vessel then upon 
the high seas half way to Hawaii. 

Finally, in U. S. ex rel Belardi v. Day, Comr. of 
Immigration, 50 F. (2) 816, the Circuit Court of 
Appeals for the Third Circuit cited the Gouyet and 
Yee Hick Ho cases for the proposition that “the 
judge of the District Court for the District of New 
Jersey had no power to issue the writ of habeas 
corpus prayed for in this case, to be executed out¬ 
side of the territorial jurisdiction of his court.” 
That is not in point because the writ ran to an ad¬ 
ministrative official on Ellis Island, and under 
28 U. S. C. 178 Ellis Island, is put within the juris¬ 
diction of the U. S. District Courts in New York 
and not within the jurisdiction of the District 
Court for New Jersey. There was not in that case, 
nor in the Yee Hick Ho case, a detention outside 
the jurisdiction by local officials within the juris¬ 
diction; nor was there, in either case, a commit¬ 
ment of the man by the court of the same jurisdic- 



99 


tion which was asked to issue the writs of habeas 
corpus. 

In addition to cases already discussed herein, 
counsel have found but three other federal deci¬ 
sions which consider the question of territorial limi¬ 
tations uj:>on the issue of the writ of habeas corpus . 
None is in point. They are: 

Ex parte Kenyon, Fed. Cas. No. 7,720; 5 Dill. 385 
(1878). In this case the place of confinement was 
within the territorial jurisdiction of the court, and 
the writ was issued. The case is of interest for 
nothing more than a statement that territorial ju¬ 
risdiction was satisfied, and for a passing remark 
that the general federal statute, referred to at the 
outset of the jurisdictional discussion in this brief, 
has reference to territorial jurisdiction. The opin¬ 
ion cites no authority, and the only pertinent lan¬ 
guage is as follows: 

By the laws of the United States, the su¬ 
preme, circuit, and district courts, or the 
judges thereof, have power to grant this writ, 
within their respective jurisdictions, for the 
purpose of an inquiry into the cause of com¬ 
mitment. Rev. St. 1873, secs. 751,752. This, 
of course, has reference to their territorial 
jurisdiction. 

The writ will be issued in the territorial 
jurisdiction of the said courts, or judges 
thereof, to relieve a person who is in cus¬ 
tody in violation of the constitution, or of a 
law or treaty of the United States. 
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In re Bickley, Fed. Cas. No. 1387 (D. C. U. S., 
S. N. Y., 1865). In this case petitioner was a 
“state or political prisoner,” who had been im¬ 
prisoned by the United States Army authorities at 
Ft. Lafayette in New York harbor, but who, be¬ 
fore he tiled his petition for habeas corpus , had 
been transferred, by order of the Secretary of War 
and the President, to Ft. Warren in Boston harbor, 
and was there detained at the time of his peti¬ 
tion. His petition was addressed to the District 
Court of the United States for the Southern Dis¬ 
trict of New York, and it asked that the writ issue 
to Gen. Dix, military commandant of the eastern 
military department of the United States, which 
department included both Ft. Lafayette and Ft. 
Warren. “Gen. Dix personally resides in the city 
of New York, but is not resident keeper of either 
fort, and is not otherwise the commander of either 
than holding both within the compass of his gen¬ 
eral command of the eastern military department, 
embracing New York, with the New England states 
and state of New Jersey.” 

The issue of the writ was refused. The ground 
of decision was that it would be an improper inter¬ 
ference with the war powers of the executive for 
the court to require Gen. Dix to desert his im¬ 
mediate post in New York and go to Boston to 
bring back this prisoner to the New York District. 
The Court said: 

There is manifest incongruity, at a time of 
flagrant war, for a civil tribunal to issue a 



101 


mandate to a major-general in charge of a 
military department, coercing him to leave 
his immediate post of service and command 
in which he is placed by the president, and 
depart to a different and remote one, and 
return from thence a prisoner confined 
thereat by order of the commander-in-chief, 
with a view to replace such prisoner within 
the official cognizance of the judicial juris¬ 
diction of the district in which his commit¬ 
ment was first made, that the prisoner may 
there receive the advantage of such relief as 
the local courts may be qualified to adminis¬ 
ter to him personally. It seems to me this 
would lead to a grave intermingling of judi¬ 
cial assumption toward the direction of the 
war power by the president in the field, and 
in the actual employment of the military in 
the service to which they are assigned by 
express authority of the commander-in¬ 
chief. 

I am not aware of any power conferred 
by law on any judge or court to thus 
transcend and supersede, revoke or vary, 
the commands of the commander-in-chief to 
an officer of the army in respect to military 
services in time of war, and am not disposed 
to inaugurate a precedent of that character 
by venturing an order, as judge within this 
district, that Gen. Dix proceed from his post 
in New York to Boston, and return the pris¬ 
oner, Bickley, personally from Fort Warren 
to Fort Lafayette, here to await and fulfill 
some judicial order of the court here to be 
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applied for upon the matter proposed to be 
investigated in respect to his imprisonment. 

The case, of course, is distinguishable from the 
present one on half a dozen grounds too obvious to 
need statement; but it may be added that the Dis¬ 
trict Commissioners and Director of Public Wel¬ 
fare will not have to undertake a personal journey 
to Boston, or elsewhere, to obey the writ of the 
court when issued in the present ease. They can 
pick up their desk telephones, and in less time than 
it takes to write out this sentence, can give a per¬ 
sonal order, through the District Building switch¬ 
board connection, to their subordinate and agent in 
charge at Occoquan. 

Finally, In re Boles, 48 Fed. 75 (C. C. A. 8) 
merely holds that the Circuit Court of Appeals 
cannot itself issue a writ of habeas corpus upon 
the mere ground that the sentence of conviction 
was had in a district court located within the terri¬ 
torial limits of the circuit, where the confinement is 
at a place outside the circuit, and the only respond¬ 
ent is the warden of the foreign penitentiary and 
no custodian or other person within the circuit is 
made respondent. The conviction there was within 
a district court of the Territory of Oklahoma, 
within the eighth circuit, but the confinement was 
in the Ohio State Penitentiary, and the only re¬ 
spondent was the warden of that penitentiaiy. The 
court said that it could not issue the writ 

to be served at a place outside of the terri¬ 
torial jurisdiction of this court, for the pur- 
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pose of securing the release of a person who 
is there confined (p. 75). [Emphasis 
added]; 

and 

For present purposes we only decide that 
we cannot issue the writ in question to be 
served in another circuit, merely because the 
petitioner is there confined in execution of a 
sentence imposed by one of the district courts 
of the territory of Oklahoma (p. 76). [Em¬ 
phasis added.] 

The case was also in part affected by the limi¬ 
tations which the then existing statutes placed upon 
the Circuit Court of Appeals, the opinion stating: 

No writ of error or appeal can be prose¬ 
cuted from the several district courts of the 
territory of Oklahoma to this court. We 
have no general supervisory control over the 
proceedings of those courts, and Congress 
has not seen fit, in express terms, to confer 
on this court, as upon the Supreme Court, 
the power to issue writs of habeas corpus. 
Our appellate jurisdiction over territorial 
courts, except in the Indian Territory, is lim¬ 
ited to a “ review of the judgments, orders, 
and decrees of the supreme courts of the 
several territories” assigned to the circuit. 

There is one further case that deserves men¬ 
tion —United States v. Davis, 5 Cranch C. C. 622, 
Fed. Cas. No. 14,926. In view of what this Court 
said of that case in its opinion in the McGowan 
case (22 App. D. C. at 161), counsel have not 
deemed it proper to include the Davis case among 
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those where the question of territorial limitation 
upon the issue of the writ of habeas corpus was 
considered. But it at least may be said of that 
case that it makes it clear that, where the court has 
before it the person in control of the party de¬ 
tained, it is not careful to inquire whether that 
detention is being maintained within or beyond the 
territorial jurisdiction of the court. The McGowan 
opinion thus reviews the Davis decision (p. 161 of 
22 App. D. C.) : 

All that appears in the brief report of that 
ease is that upon a writ issued to Davis to 
produce the bodies of three negroes, alleged 
to be unlawfully held in custody by him in 
the District of Columbia, he may return that 
he had purchased them as slaves for value, 
believing them to be such; that they had 
been removed before the issue of the writ, 
and are now out of his custody and, as he be¬ 
lieves, beyond the District of Columbia. The 
court, on January 16, 1840, adjudged the 
answer to be evasive and insufficient, and 
committed Davis until he should produce the 
said negroes. On January 20 Davis brought 
two of them into court, and it was made to 
appear that the third had run away and was 
in jail in Baltimore. Davis was discharged, 
and the two negroes were held until they 
subsequently established their right to free¬ 
dom. 

That case, as reported, does not establish 
the claim of jurisdiction as presented here. 
The answer of the respondent was unques- 
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tionably evasive. Davis, a resident of the 
District, had certainly held the negroes in 
confinement within its limits. His answer 
was evasive and insufficient in that it did 
not appear they were not then within the 
jurisdiction of the court; and his prompt 
production of two of them, and proof of the 
escape of the third, indicated clearly that 
they had remained entirely within his con¬ 
trol. [Emphasis added.] 

SUMMARY OF THE DECIDED CASES 

Of the 11 eases hereinbefore discussed, the 3 
cases, and the only 3, in which the writ was sought 
to be directed against persons within the territorial 
jurisdiction, who exercised over the person de¬ 
tained outside the jurisdiction, a control at all com¬ 
parable to the control of the District Commission¬ 
ers and Director of Public Welfare over inmates 
at the Workhouse at Occoquan— each of these 3 
decisions is authority for the issue of the writ 
{Jackson, Young, Davis). 

In 4 of the remaining cases, there was no conten¬ 
tion that there urns any custodian, either superior 
or subordinate, within the jurisdiction, and the writ 
itself would have had to be served and executed oxd- 
side the territorial jurisdiction {Boles, Yee Hick 
IIo, Gouyet, Belardi). 

In 1 case the confinement and the custodian were 
within the jurisdiction, and the writ was issued 
(Kenyon). The case, therefore, is not helpful 
either way. 
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In 2 cases the writs were refused, though there 
were respondents within the jurisdiction who were 
alleged to have a measure of ultimate control over 
the imprisonment without the jurisdiction ( Bick- 
ley, McGowan). For reasons hereinbefore de¬ 
tailed, the alleged “control” involved in those cases 
was not comparable to that here presented; nor 
were the other circumstances present, viz arrest, 
trial and commitment within the District, for vio¬ 
lation of a District law, followed by imprisonment 
in a District institution located for reasons of 
convenience outside the territorial limits of the 
District. 

The 1 remaining case is the decision of the court 
below in Hoeppel v. Street. That decision should 
be overruled. 

Summary ox the Jurisdictional Point 

(1) There is no statute preventing the issue of 
the writs here prayed for; 

(2) There is no decided case holding that the 
writs cannot issue on the jurisdictional facts here 
pleaded, other than the decision of the court below 
in the Hoeppel case; 

(3) There is no general principle of the law re¬ 
specting writs of habeas corpus, so far as can be 
discovered from study of decided cases, that pre¬ 
vents the issue of the writs on the facts as to juris¬ 
diction here present; 

(4) It cannot be said there is no authority for 
the use of the writ in respect of confinement beyond 
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the jurisdiction, for there is the extremely respect¬ 
able authority of Mr. Justice Cooley for its use in 
that respect; 

(5) All considerations of justice, and of orderly 
administration of the law, impel the conclusion that 
jurisdiction should be in the District of Columbia 
courts; 

(6) This habeas corpus proceeding is a civil ac¬ 
tion at law, within the general jurisdiction of the 
court below under 18 D. C. Code 44 so long as either 
or both parties are residents of or found within the 
District; and this test is met; 

(7) The test of the special habeas corpus statute 
applicable to the court below (24 D. C. Code 201) 
is met because the commitment of appellant was in 
the District; 

(8) Confinement on a District of Columbia com¬ 
mitment at Occoquan is “virtually” confinement 
within the District (McGowan case), since the re¬ 
moval to Occoquan was solely for the purpose of 
confinement in a District of Columbia institution 
upon a commitment of a court of the District of 
Columbia for violation of a law local to the District 
of Columbia; 

(9) The writs may operate upon those D. C. Of¬ 
ficials who are located within the District and who 
are controlling their subordinates at Occoquan 
(Justice Cooley in Jackson case; Ex parte Young, 
50 F. 526, 527-528). 

95017—38-8 
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(10) To the extent that this Court may conclude 
that the determination of the jurisdictional ques¬ 
tion in this case turns upon construction of the 
applicable Acts of the Congress, this Court should 
bear in mind the words of a great English Judge 
(afterwards Lord Esher), which have since been 
twice quoted and applied by the Supreme Court of 
the United States (in Sorrells v. United States, 287 
U. S. 435, 448, n, and in Hawaii v. Mankichi, 190 
U. S. 197, 214), and should construe the statutes 
here applicable in accordance with the principle 
thus laid down by the English Court in Plumstead 
Board of Works v. Spackman, L. R. 13 Q. B. D. 
878, 887: 

“If there are no means of avoiding such 
an interpretation of the statute 7 ’ as will 
amount to a great hardship “a judge must 
come to the conclusion that the legislature by 
inadvertence has committed an act of legis¬ 
lative injustice; but to my mind a judge 
ought to struggle with all the intellect that 
he has, and with all the vigor of mind that 
he has, against such an interpretation of an 
act of Parliament; and, unless he is forced 
to come to a contrary conclusion, he ought to 
assume that it is impossible that the legisla¬ 
ture could have so intended.” 

CONCLUSION 

On the authorities, and for the reasons, here¬ 
inbefore detailed, it is submitted that this Court 
should hold and rule that the court and Justice 
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below did have jurisdiction; should hold and rule 
that the petition herein states facts sufficient, if 
proved, to establish as matter of law that the chal¬ 
lenged judgment and sentence are void, and that 
appellant is entitled to the writs of habeas corpus; 
and that this Court should reverse the order of the 
court below, and remand this cause to that court 
with directions to issue the writs as prayed and 
to discharge the appellant if the facts alleged in 
the petition are proven to be true. 

Respectfully submitted. 

Dorsey K. Offutt, 
Reynolds Robertson. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 
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SPECIAL CALENDAR 


No. 7232 


JULIA SANDERS, Appellant, 
vs. 

GEORGE E. ALLEN, et al, Appellees. 

BRIEF FOR APPELLEES 

STATEMENT OF THE CASE 

This is an appeal from an order passed by the District 
Court of the United States for the District of Columbia on 
August 19, 1938, denying the petition of appellant for writ 
of habeas corpus upon the ground of lack of jurisdiction. In 
the petition it is alleged that: “At the time of the execution 
of this petition, your petitioner is being held in illegal con¬ 
straint and confinement at the District of Columbia Work- 
house at Occoquan, Virginia.’’ 

The sole question passed on by the Court below is whether 
a judge of the District Court of the United States for the 
District of Columbia has jurisdiction to grant an application 
for a writ of habeas corpus where the petitioner is incarcerated 
in the District of Columbia Workhouse at Occoquan, Virginia. 

If this Court should decide that the lower Court had juris- 
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diction to issue a writ of habeas corpus, the only other assign¬ 
ments of error that are material on this appeal are whether 
the lower Court erred in refusing to grant the prayer of said 
petitioner and to issue the writ. This would depend upon 
whether or not the appellant’s rights under the 5th or 6th 
Amendments to the Constitution were violated, she allegedly 
having been prosecuted while under the influence of some 
drug which deprived her of the ability to think and act in a 
normal manner, and having been denied a fair hearing or due 
process of law by her not having waived the constitutional 
right to the assistance of counsel. 

ARGUMENT 

I 

Jurisdiction of United States District Court for the District of 

Columbia. 

Jurisdiction of courts means the power to hear a cause, de¬ 
termine a cause and enforce a decision. United States v. Arre¬ 
dondo, 6 Pet. 691, 709; U. S. ex rel Riggs v. Johnson County 
Iowa, 6 Wall. 166, 187; Rhode Island v. Mass., 12 Pet. 657, 
719. This power is derived from the common law, the Con¬ 
stitution or the legislature. 

The jurisdiction of the United States District Court for the 
District of Columbia emanates from all three sources. How¬ 
ever, its jurisdictional power in respect of the issuance of 
writs of habeas corpus has been fixed by Statute (31 Stat. 
1372). 

Its common law jurisdiction was retained by the Organic 
Act of the District of Columbia, approved February 27, 1801 
(2 U. S. Stat. at L. 103): 

“That the laws of the State of Virginia, as they now 
exist, shall be and continue in force in that part of the 
District of Columbia, which was ceded by the said State 
to the United States, and by them accepted for the per¬ 
manent seat of government; and that the laws of the 
State of Maryland, as they now exist, shall be and con¬ 
tinue in force in that part of said District, which was 
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ceded by that State to the United States, and by them ac¬ 
cepted as aforesaid.” 

The legislative jurisdiction of the United States District 
Court for the District of Columbia originated by Acts of Con¬ 
gress, under authority of Article III, Section 1, and Article I, 
Section 8, Clause 17 of the Constitution of the United States 
of America, which provide, respectively: 

Article III, Section 1— 

“The judicial Power of the United States, shall be 
vested in one Supreme Court and in such inferior Courts 
as the Congress may from time to time ordain and es¬ 
tablish. * * *” 

Article 1, Section 8, Clause 17— 

“ The Congress shall have power * * # To exercise ex¬ 
clusive legislation in all cases whatsoever, over such Dis¬ 
trict (not exceeding ten miles square) as may, by cession 
of particular States, and the acceptance of Congress, be¬ 
come the Seat of the Government of the United States, 

# * * >y 


In the case of O’Donoghue v. United States, 289 U. S. 516, 
551, the Supreme Court said (p. 551): 

“We hold that the Supreme Court and the Court of 
Appeals of the District of Columbia are constitutional 
courts of the United States, ordained and established 
under Art. Ill of the Constitution; that the judges of 
these courts hold their offices during good behavior, and 
that their compensation cannot, under the Constitution, 
be diminished during their continuance in office.” 

In respect to the Federal legislative powers of the District 
courts the Supreme Court in the case of Keller v. Potomac 
Elec. Co., 261 U. S. 428, said (pp. 442, 443): 

“* * * This means that as to the District Congress 
possesses not only the power which belongs to it in re¬ 
spect of territory within a State but the power of the 
State as well. In other words, it possesses a dual au¬ 
thority over the District and may clothe the courts of 
the District not only with the jurisdiction and powers of 
Federal courts in the several States but with such authori- 
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ty as a State may confer on her courts. Kendall v. United 
States, 12 Pet. 524, 619. * * 

Pursuant to the above authority Congress under the Act of 
March 3, 1S63 (12 Stat. 762) provided: 

“That there shall be established in the District of Co¬ 
lumbia a court to be called the Supreme Court of the 
District of Columbia, which shall have general jurisdic¬ 
tion in law and equity. * * *” 

Sec. 3: 

“And be it further enacted, That the Supreme Court 
organized by this act shall possess the same powers and 
exercise the same jurisdiction as is now possessed and ex¬ 
ercised by the circuit court of the District of Columbia, 
and the justices of the court so to be organized shall sev¬ 
erally possess the powers and exercise the jurisdiction now 
possessed and exercised by the judges of said circuit court. 
Any one of said justices may hold a district court of the 
United States for the District of Columbia, in the same 
manner and with the same powers and jurisdiction 
possessed and exercised by other district courts of the 
United States. Any one of said justices may also hold a 
criminal court for the trial of all crimes and offenses aris¬ 
ing within said district, which court shall possess the 
same powers and exercise the same jurisdiction now 
possessed and exercised by the criminal court of the Dis¬ 
trict of Columbia.” 


II 

Under its statutory jurisdiction the United States District Court 
for the District of Columbia cannot issue writs of habeas corpus 
where the person affected is beyond the territory of the District 
of Columbia. 

The jurisdiction of the United States District Court for the 
District of Columbia in respect to the issuance of writs of 
habeas corpus was established by Section 1143 of the Code 
of March 3, 1901 (31 Stat. 1372), which provides: 

“Sec. 1143. HOW OBTAINED.—Any person com¬ 
mitted, detained, confined, or restrained from his lawful 
liberty within the District, under any color or pretense 
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whatever, or any person in his or her behalf, may apply 
by petition to the supreme court of the District, or any 
justice thereof, for a writ of habeas corpus, to the end 
that the cause of such commitment, detainer, confine¬ 
ment, or restraint may be inquired into; and the court 
or the justice applied to, if the facts set forth in the peti¬ 
tion make a prima facie case, shall forthwith grant such 
writ, directed to the officer or other person in whose cus¬ 
tody or keeping the party so detained shall be, returnable 
forthwith before said court or justice.” 

Whether it may be more practical or more convenient for 
the Court here to have jurisdiction in a case like the present 
is not sufficient to confer such power. If Congress intended 
to confer extra-territorial jurisdiction on the United States 
District Court for the District of Columbia, in respect to the 
issuance of writs of habeas corpus affecting persons incarcer¬ 
ated in Occoquan, Virginia, it must be by virtue of the above 
Act. 

In the case of In re Bailey, 10 Oklahoma 297, the Supreme 
Court of Oklahoma, in dismissing a petition for a writ of 
habeas corpus where the applicants were incarcerated in the 
Kansas State penitentiary under a judgment of an Oklahoma 
Court, said: 

“* * * this court has no power to compel the warden 
of the Kansas penitentiary to bring a prisoner back into 
the territory or to discharge a prisoner held by him on a 
commitment from a district court. This court exercises 
and can exercise no original jurisdiction over persons out¬ 
side its territorial boundaries. * * *” 

The only clause in the act itself which could be used as a 
basis for arguing that Congress intended to confer such juris¬ 
diction on the Court is the disjunctive clause containing the 
objects “committed, detained, confined, or restrained from his 
lawful liberty within the District.” The objects “detained, 
confined, or restrained from lawful liberty within the Dis¬ 
trict” unquestionably restrict the jurisdiction of the Court to 
those cases where the person affected is within the territorial 
limits of the District of Columbia. We must, therefore, look 
to the remaining object, that of “committed * * * within the 
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District/’ and interpret the intent of Congress in the use of 
this language to decide whether the Court has jurisdiction to 
issue writs of habeas corpus where the person affected is con¬ 
fined beyond its territorial limits. 

The word “commit” has been defined in Webster’s New 
International Dictionary as follows: 

“to give in trust; to put into charge or keeping; confined; 
to put in charge of a jailer; to imprison; to confine one 
or more to prison.” 

In Words and Phrases (2nd Series) A “commitment” is de¬ 
fined as follows: 

“A ‘commitment’ means a judicial order.” State ex 
rel. Million v. Allen, 86 S. W. 144, 187 Mo. 560. 

“A ‘commitment’ is a warrant, order, or process by 
which a court or magistrate directs a ministerial officer 
to take a person to prison or to detain him there.” People 
ex rel. Bidwell v. Pitts, 97 N. Y. Supp. 509, 510, 111 App. 
Div. 319 (quoting People ex rel. Allen v. Hagen, 170 
N. Y. 36, 49, 62 N. E. 1086). 

Counsel for appellant attempt to make a distinction in the 
meaning of the word “committed” in the Act as applying to 
District of Columbia prisoners who are incarcerated in the 
workhouse at Occoquan, Virginia, but not to Federal prison¬ 
ers who are incarcerated in Federal penal institutions through¬ 
out the country in so far as retention of jurisdiction of the 
court is concerned. We find no language where such a dis¬ 
tinction can be made. Furthermore, Congress could not have 
had in mind a situation where District of Columbia prisoners 
would be incarcerated in penal institutions situated outside 
the territorial limits of the District of Columbia, without leg¬ 
islating for the future. The District of Columbia Workhouse 
at Occoquan, Virginia was not founded until eight years after 
the Jurisdictional Act of 1901. The Act of March 3, 1909, 
31 Stat. 716, provides: 

“The Commissioners of the District are hereby author¬ 
ized and directed to purchase two tracts of land, widely 
separated, of not less than one thousand acres each, either 
or both of which to be situated in the State of Maryland, 
or in the State of Virginia; one of said tracts shall be 
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used as a site for the construction and erection of a re¬ 
formatory of sufficient capacity to accommodate at least 
one thousand inmates, and the other for the construction 
and erection of a workhouse of sufficient capacity to ac¬ 
commodate at least five hundred prisoners, and to build 
necessary temporary structures on each tract; * * *.” 

In the case of People v. French, 214 P. 1003, 61 Cal. App. 
275, the word committed as used in a statute was interpreted 
as follows: 

“While a prisoner in the state prison at Folsom the 
defendant was taken out to work under guard on a high¬ 
way in Trinity County. The information charges him 
with the crime of escaping from the surveillance of his 
guard in that county. 

“It is contended that the evidence is insufficient to sup¬ 
port the verdict, in that while the defendant was com¬ 
mitted to the state prison at San Quentin, he was taken 
from the prison at Folsom to the road camp in Trinity 
county. The defendant was sentenced to imprisonment 
in the state prison of the state of California, and the 
sheriff was directed as the law requires, to deliver the 
prisoner to the Warden of the state prison at San Quen¬ 
tin. When thereafter the defendant was transferred to 
Folsom prison he was committed to that prison in the 
sense in which the word ‘committed’ is used in Sec. 106 
of the Penal Code as amended by St. 1921, p. 77, under 
which he was charged. The evidence shows that the de¬ 
fendant was a prisoner in Folsom prison at and prior to 
the time he was taken therefrom to the road camp. That 
fact is sufficient to meet the requirements of the statute.” 

The statute referred to in the opinion provides: 

“Every prisoner committed to a state prison for a term 
less than for life, who escapes or attempts to escape while 
being conveyed to or from or while confined within such 
prison, or while at work outside such prison under the 
surveillance of prison guards, is guilty of a felony and on 
conviction thereof the term of imprisonment therefor 
shall commence from the time such convict would other¬ 
wise have been discharged from said prison.” 

The above interpretation of the use of the word “com¬ 
mitted” within the meaning of the California statute is anala- 
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gous to the case we have here. This appellant was convicted 
and fined 8100. In default of payment of the fine she was 
committed to the District of Columbia jail. Under the Act of 
March 2, 1911, 36 Stat. 1002, D. C. Code, Title 6, Sec. 403, 
the Superintendent of the Washington Asylum and Jail de¬ 
livered her to the Superintendent of the Workhouse. She was, 
at the time of her application, committed to the Workhouse 
in Occoquan, Virginia, which is not within the District of 
Columbia. It follows the court was without jurisdiction to 
issue the writ under the statute. The Act above referred to 
provides: 


“The Supreme Court of the District of Columbia, the 
Attorney General, and the superintendent of the Wash¬ 
ington Asylum and Jail, when so requested by the Com¬ 
missioners of the District of Columbia, shall deliver into 
the custody of the superintendent or the authorized 
deputy or deputies of said superintendent of the work- 
house, male and female prisoners sentenced to confine¬ 
ment in said jail for offenses against the common law or 
against statutes or ordinances relating to the District of 
Columbia, and, in the discretion of the Supreme Court of 
the District of Columbia and the Attorney General, male 
and female prisoners serving sentence in said jail for of¬ 
fenses against the United States, for such work or services 
as may be necessary, in the discretion of the Commis¬ 
sioners of said District, in connection with the construc¬ 
tion, maintenance, and operation of said workhouse, or 
the prosecution of any other public work at said institu¬ 
tion or in the District of Columbia: Provided, That on 
the direction of said commissioners, male and female 
prisoners confined in any workhouse existing on March 
2, 1911, or in the Washington Asylum and Jail of the 
District of Columbia shall be delivered into the custody 
of said superintendent or the authorized deputy or depu¬ 
ties of said superintendent aforesaid, to perform similar 
work or services to those hereinbefore required of male 
and female prisoners serving sentences in the District of 
Columbia Jail: Provided jurther, That the Commission¬ 
ers of the District of Columbia are hereby vested with 
jurisdiction over such male and female prisoners from the 
time they are so delivered into the custody of said super¬ 
intendent or the duly authorized deputy or deputies of 


9 


said superintendent, including the time when such pris¬ 
oners are in transit between the District of Columbia and 
the site acquired for such workhouse, and during the 
period such prisoners are on such site or in the District 
of Columbia until they are released or discharged under 
due process of law.” 

We contend that the words “committed,” “detained,” “con¬ 
fined,” and “restrained” as used in the statute, are all passive 
verbs relating to the status of the applicant at the time the 
petition is filed. By the words “committed * * * within the 
District of Columbia” Congress did not mean the active verb 
“to commit,” meaning the act of the Court in committing the 
petitioner to jail, as in this case; but it was intended to de¬ 
scribe the status of the petitioner as that of a person confined 
under legal process in a place within the District of Columbia. 
In other words, a person convicted in the District of Colum¬ 
bia may be committed either within or without the District 
of Columbia, depending upon whether such person is actually 
incarcerated within or without the District of Columbia. The 
word w’as no doubt used to distinguish a judicial detention 
from other detentions, such as detention by a parent who is 
not entitled to the custody of a minor child. 

If, as counsel for the appellant contend, the act of the Court 
here in ordering the appellant to jail is sufficient to give the 
District Court jurisdiction to grant her a writ of habeas 
corpus, even though she be incarcerated in the State of Vir¬ 
ginia at the time her application was filed, the Courts here 
would retain jurisdiction over all persons convicted and sent¬ 
enced locally, no matter if they subsequently be removed to 
some penal institution, such as Atlanta, Leavenworth or Al¬ 
catraz. Congress certainly did not intend to confer such extra¬ 
territorial jurisdiction on the Court or place such an unneces¬ 
sary burden or expense on the Government. 

This is not a case where there is no judicial tribunal other 
than the District Court of the United States for the District 
of Columbia that can afford relief to a person alleged to be in 
the situation claimed by appellant. The United States Dis¬ 
trict Court for the Eastern District of Virginia has, on num¬ 
erous occasions, entertained jurisdiction for the purpose of 
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granting writs of habeas corpus to prisoners convicted in 
courts of the District of Columbia and who are imprisoned in 
the Workhouse at Occoquan, Virginia. 

The only necessary party to the petitioner’s application for 
a writ of habeas corpus in the lower court was Arthur L. 
Pettit, as Superintendent of the District of Columbia Work- 
house, Occoquan. Virginia, upon whom service of process was 
not effected, and who was beyond the jurisdiction of the Court 
for that purpose. 

Applications for writs of habeas corpus must be directed 
against the person having actual physical custody and control 
of the person affected. Ex Parte Benedict, Federal Case No. 
1292; Ex Parte Gouyet, 175 F. 230; In re Boles, 48 F. 75; 
Ex Parte Kenyon, 5 Dill 3S5, 14 Federal Case No. 1772; Sim¬ 
mons v. Georgia Iron & Coal Co., 61 L. R. A. 739; Fuson v. 
Stewart, 126 S. W. 1097; U. S. ex rel Belardi v. Day, 50 F. 
(2d) 816; United States ex rel. Lee Fook Chew v. McNeil, 69 
F. (2d) 107. 

Whereas the administrative officials of the District of Co¬ 
lumbia have supervision and control over the District of Co¬ 
lumbia Workhouse, by Act of Congress, this supervision and 
control is purely administrative, such as that of the Secre¬ 
tary of the Navy in the case of McGowan v. Moody, 22 App. 
D. C. 149. Let us assume that the Court here should issue a 
writ of habeas corpus ordering the Commissioners of the Dis¬ 
trict of Columbia or the Superintendent of Penal Institu¬ 
tions. to produce a certain prisoner incarcerated in the Work- 
house at Occoquan, Virginia, and they in turn ordered Mr. 
Pettit, the Superintendent of the Workhouse, the person in 
direct charge of the prisoner, to bring him before the Court 
and that Mr. Pettit neglected or refused to do so. Would not 
the Commissioners or the Superintendent of Penal Institu¬ 
tions be in contempt of court, through no fault of their own? 
Is not the only power they have over the Superintendent of 
the Workhouse the power to discharge him for failing to obey 
orders or neglect of duty, and would not the Court still be left 
in the anomalous situation where it could not compel by its 
process the production of the person or prisoner before it? 

In the McGowan case the jurisdictional status relating to 
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the jurisdiction of the Supreme Court of the District of Co¬ 
lumbia in habeas corpus proceedings was cited, but the intent 
of Congress in using the word “committed” in the statute was 
not interpreted. In that case a petition was filed in the Su¬ 
preme Court of the District of Columbia by McGowan, a 
citizen of the State of California, on behalf of Edward John¬ 
son, who was alleged to have been restrained illegally on the 
Island of Guam, a part of the territory ceded to the United 
States by Spain. The prayer was that the writ be directed to 
William H. Moody, Secretary of the Navy of the United 
States, who was a resident of the District of Columbia. The 
person affected was an enlisted man in the Marine Corps of 
the United States and was alleged to have been arrested by 
military authorities and illegally confined. 

This Court, speaking through Mr. Justice Shepard, inferred 
that the jurisdiction of the Supreme Court of the District of 
Columbia is not determined by the foregoing enactment alone 
(p. 156): 

“If the jurisdiction of the Supreme Court of the Dis¬ 
trict of Columbia is to be determined by the foregoing 
enactment alone, it is plain that the petition was rightly 
dismissed. This is conceded by the appellant, as well 
also as that the jurisdiction of United States courts in 
general to issue the writ of habeas corpus, is purely stat¬ 
utory. * * 

The discussion then goes off on the point whether the Su¬ 
preme Court of the District is an exception to that rule on 
the theory that it is clothed with all the jurisdiction that be¬ 
longs to the Court of the Kings Bench in England under the 
common law. 

Another question of law discussed by this Court in the 
McGowan case was that a habeas corpus proceeding is a 
civil proceeding determined not by the place of detention but 
by the presence in the court’s territorial jurisdiction of the 
person responsible for the detention. 

On this point, as we have above stated, the person directly 
responsible for the detention of the petitioner is not the re¬ 
spondents, who are within the District of Columbia, but the 
Superintendent of the Workhouse, who is in Virginia, and be- 
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yond the territorial jurisdiction of the courts here. The Court 
said in the McGowan case (p. 157): 

“If granted, for the sake of the argument, that the Su¬ 
preme Court of the District has general common-law 
jurisdiction unimpaired by the terms of the statute, the 
question is raised:—Does that jurisdiction extend to the 
case of any person unlawfully restrained of his liberty, in 
a distant possession of the United States, by or under 
the authority of. an officer of the Navy acting as governor 
thereof, because the Secretary of the Navy, in the dis¬ 
charge of his official duties as the head of that depart¬ 
ment. maintains his residence in the District of Colum¬ 
bia? 

“In other words—to give the question its necessary 
scope—has that court jurisdiction to inquire into the 
grounds of the detention of any and all persons who. it 
may be alleged, are unlawfully restrained of their liberty 
by officers of the Navy or Army, in any State. Territory, 
or outlying possession of the United States, merely be¬ 
cause the respective heads of the Navy and War depart¬ 
ments of the Government may be found, and personally 
served with process, within the District of Columbia? 

“We are compelled to give a negative answer to the 
question, notwithstanding it may possibly be that the 
party on whose behalf the petition is presented is re¬ 
strained of his liberty under the order of a tribunal un¬ 
known to the Constitution and law, and is without certain 
remedy in any other court.*’ 

On page 163 the court went on to say: 

“Jurisdiction to issue the writ on his behalf, then, de¬ 
pends upon the single circumstance that the Secretary of 
the Navy is alleged to have the final control over his im¬ 
prisonment. It is to this broad claim of jurisdiction that 
we deny our assent. 

“But if the jurisdiction of the court were maintainable 
on the ground claimed, judgment would nevertheless 
have to be affirmed. The prisoner is not in the actual 
custody of the Secretary. The allegation that he is re¬ 
strained by the agents and subordinates of the Secretary, 
and is within his control, through the custody of a per- 


13 


son unknown, who exercises his authority under the 
orders of the Secretary, is a conclusion of law. * * *” 

III 

Under its Federal jurisdiction the United States District Court 
for the District of Columbia cannot issue writs of habeas corpus 
where the person affected is beyond the territory of the District 
of Columbia. 

The jurisdiction of Federal courts is statutory. McGowan 
v. Moody 22 App. D. C. 149. In respect to the issuance of 
writs of habeas corpus it is defined in the Judicial Code, Title 
2S. U. S. C. A., Secs. 451 and 452 as follows: 

Sec. 451: 

‘‘The Supreme Court and the district courts shall have 
power to issue writs of habeas corpus.” 

Sec. 452: 

‘‘The several justices of the Supreme Court and the 
several judges of the Circuit Courts of Appeal and of the 
district courts within their respective jurisdictions, shall 
have power to grant writs of habeas corpus for the pur¬ 
pose of an inquiry into the cause of restraint of liberty. 
The order of the circuit judge shall be entered in the 
records of the district court of the district wherein the 
restraint complained of was had.” [Italics ours.] 

The extent of the jurisdiction of the Federal Courts and of 
the judges thereof to issue writs of habeas corpus under this 
statute was interpreted in the case of In re Holes, 48 Fed. 75, 
and Ex Parte Gouyet (D. C. Mont. 1909) 175 F. 230, to mean 
the jurisdiction was limited to the territorial limits of the 
Court in which the application was made. 

The Circuit Court of Appeals for the Eighth Circuit, said 
in the case of In re Holes, 48 Fed. 75: 

“* * * It certainly cannot be maintained that this 
court has power to release persons who are unlawfully re¬ 
strained of their liberty in any part of the United States 
under color of process of a Federal court, as the Supreme 
Court may do. yet such would be the assertion of juris¬ 
diction on our part, if we granted a writ in the present 
instance. In the absence of any statute expressly author- 




14 


i/ing us to issue a writ of imbed.corpus to run and Ik* 
executed otrside of the circuit our jurisdiction to release 
from unlawful imprisonment would seem to be restricted 
10 cast's where persons are restrained of their liberty 
somewhere within the circuit." 


It is perfectly clear that the territorial jurisdictional limits 
of the 1’nilcd Stale- District Court for the District of (’<>- 
lumbia are tiie geographical confines of tin' District of Co¬ 
lumbia. What is necessary to come within the territorial 
limits of the Court in habeas corpus actions? Does it mean 
those cases where the petitioner and the respondent are within 
the territorial limits of the Court, or must the person affected 
also b(' within the territorial limits of the ('ourt? Wo think 
tin' person affected must be confined within the territorial 
limits to confer jurisdiction. This Court in the case of 
McGowan v. Moudt), 'I'l App. D. C. 140. discussed the case of 
Su/utnl IT. Jachson. Id Mich. 417. in which a petition for ha¬ 
beas corpus was presented by the guardian of the minor Sam¬ 
uel Jackson, who was appointed in Michigan, against Samuel 
Taft who had taken the minor into Canada and there detained 
him through his wife. Taft remained in Michigan and moved 
to dismiss the petition on the ground that the Court had no 
jurisdiction, first, because the petition showed that the deten¬ 
tion was not within the limits of the State and subsequently 
made a return that the minor was being detained bv a guard¬ 
ian duly appointed by the courts in Canada. The entire 
court, consisting of four members, agreed in discharging the 
writ because of the allegation of the return. But they were 
equally divided upon the question whether the Court had 
jurisdiction to issue a writ when the petition showed upon 
its face that the minor was detained outside the limits of the 
State, even though he be subject to the control of the re¬ 
spondent. 

Mr. Justice Campbell on denying the jurisdiction said: 


'* ‘The question then arises, whether the running of this 
writ is determined by the situation of the person to lx* re¬ 
lieved. or by that of tlr' persons concerned in the unlaw¬ 
ful detention. * * * The exigency of the writ is to bring 
up the body, and there is no instance in the law where' a 


writ requires any act to in* done beyond the jurisdiction 
which issues it. * * * A writ must spend itself in the 
jurisdiction which issues it; and there is no principle 
which can give one State a right to consider an act done 
in another to an individual as an offense against itself.' " 

Mr. Justice Cooley, who sustained the jurisdiction, said: 

“ ‘The important fact to be observed in regard to the 
mode of procedure upon 1 1 1 is writ is that it is directed to, 
and served upon, not tlie person confined, but his jailer. 
* * * The place of confinement is. therefore, not im¬ 
portant to the relief, if the guilty party is within reach 
of process, so that by the power of the court he can be 
compelled to release his grasp. * * *' " 

However, neither of these principles was decisive at the 
time, the Court being equally divided on the law. 

Mr. Justice Cooley’s doctrine seems to be applied only in 
eases involving special circumstances, such as where the party 
affected is remove* 1 to another jurisdiction in order to avoid 
process of the courts. Ex parte Young 50 Fed. 520. They 
deal mostly with cases where minors are removed from one 
jurisdiction to another by a parent not entitled to his custody. 
This Court said in the McGowan case: 

“It may be that the Supreme Court of the District of 

Columbia would entertain jurisdiction under like condi- 
* * * »? 

lions. 

It has been the custom of the Cnited States District Court 
for the District of Columbia to refuse to issue writs of habeas 
corpus when* the person affected was without the territorial 
limits of the District of Columbia. 

Mr. Justice Adkins, in the case of Hocppel v. Street, 17 Fed. 
Supp. 71!). said: 

“In order to give this court jurisdiction, the confine¬ 
ment should l)e in the District of Columbia. In the un¬ 
reported case of (ieorfjc Dodson, Habeas Corpus 171!) 
petitioner was confined in the Reformatory at Horton. 
Virginia: the petition was dismissed for the reason that 
this court had no jurisdiction. The decision is in accord 
with the opinion of the Court of Appeals in McGowan v. 
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Moody, 22 App. D. C. 14S. 149. and the cases of Ex. p. 
Gouyct, 175 F. 230; Ex. p. Yee Hick Ho, 33 F. (2nd) 360; 
and U. S. ex rel Belardi v. Day, 50 F. (2nd) S16.” 

In Ex parte Gouyct, supra, an application for a writ of 
habeas corpus was filed in the District Court of Montana to 
inquire into the cause of imprisonment of the petitioner, who 
was confined for a violation of the immigration laws in the 
United States prison at Leavenworth. Kansas. The Court de¬ 
cided that the petitioner was not entitled to the writ prayed 
for on the merits of the case and then went on to say: 

“It is proper to remark, however, in view of the point 
made by the district attorney, that it is doubtful whether 
the court has jurisdiction in the premises. The Supreme 
Court and the Circuit and District Courts of the United 
States, and the several justices, and judges thereof, are 
given power, within their respective jurisdictions, to issue 
writs of habeas corpus for the purpose of an inquiry into 
the cause of restraint of liberty in certain specified in¬ 
stances. Sections 751, 752. 753, Rev. St. U. S. (U. S. 
Comp. St. 1901, p. 592). The power thus conferred is 
expressly restricted to the territorial jurisdiction of the 
court to which the application is made. The general 
holding is that the Circuit and District Courts of the 
United States have no power or authority to issue a writ 
of habeas corpus to be sent out of their respective juris¬ 
dictions (Church on Habeas Corpus, Sec. 10S; In re 
Voles, 4S Fed. 75, 1 C. C. A. 48; Ex parte Kenyon, 14 
Fed. Cas. 353 (No. 7,720); In re Bickley, 3 Fed. Cas. 332 
(No. 1.3S7), although I am advised that Judge Landis, 
of the district of Illinois, has discharged prisoners con¬ 
fined in the Leavenworth prison, probably on the theory 
that the court imposing the sentence has jurisdiction to 
inquire on habeas corpus into the validity thereof.” 

In Ex parte Yee Hick Ho, 33 F. (2d) 360, the District 
Court for the northern District of California decided that: 

“The District Courts of the United States have no 
power or authority to issue a writ of habeas corpus to 
be sent out of their respective jurisdictions.” 

In this case the person affected was in custody of the cap¬ 
tain of a vessel upon the high seas. 
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In United States ex rel Belardi v. Day, Commissioner of 
Immigration, 50 F. (2d) S10, the Circuit Court of Appeals for 
the Third Circuit citing both the Gouyet and Yee Hick Ho 
cases, said: 

“* * * the judges of the District Court for the District 
of New Jersey had no power to issue the writ of habeas 
corpus prayed for in this case, to be executed outside of 
the territorial jurisdiction of this court.” 

IV 

The appellant was not deprived of her constitutional rights under 
the Sixth Amendment to the Constitution of the United States 
because she did not as alleged intelligently waive the right of 
assistance of counsel. 

There is a distinction between a Court’s act in depriving a 
defendant of the right to assistance of counsel in any criminal 
prosecution and any duty imposed on the Court to inform 
a defendant that he is entitled to the assistance of counsel 
under the Sixth Amendment to the Constitution of the United 
States. 

The appellant’s petition for writ of habeas corpus filed in 
the Court below does not contain any statement that she was 
refused assistance of counsel by the trial Court. They rely 
solely on the theory that there was a duty on the Court to 
inform the appellant that she could have counsel if she so 
desired, and that if she could not afford to employ counsel the 
Court would appoint counsel for her. 

This theory no doubt is based on the assumption that 
the Supreme Court of the United States broadened the rule 
laid down in the case of Powell v. Alabama, 287 U. S. 45, to 
cover all criminal prosecutions including misdemeanors by its 
decision in Johnson v. Zerbst, decided by the Supreme Court 
May 23, 1938 to the extent of imposing a duty on the courts 
in all criminal prosecutions, no matter what be the degree of 
crime or circumstances, to see that the accused expressly and 
intelligently waives his right to assistance of counsel. We 
do not think that the Johnson decision went this far. 

The Powell case involved a prosecution for a felony where 
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the supreme penalty of death could have been imposed and 
was imposed. In holding that the defendants were not ac¬ 
corded the right of counsel within the meaning of the due 
process clause of the 14th Amendment of the Constitution of 
the United States, the Court said: 

“In the light of the facts outlined in the forepart of 
this opinion—the ignorance and illiteracy of the defend¬ 
ants. their youth, the circumstances of public hostility, 
the imprisonment and the close surveillance of the de¬ 
fendants by military forces, the fact that their friends 
and families were all in other states and communication 
with them necessarily difficult, and above all that they 
stood in deadly peril of their lives—we think the failure 
of the trial court to give them reasonable time and op¬ 
portunity to secure counsel was a clear denial of due 
process. 

“* * * we are of opinion that, under the circumstances 
just stated, the necessity of counsel was so vital and im¬ 
perative that the failure of the trial court to make an 
effective appointment of counsel was likewise a denial of 
due process within the meaning of the Fourteenth 
Amendment. Whether this would be so in other criminal 
prosecutions, or under other circumstances, we need not 
determine. All that it is necessary now to decide, as we 
do decide, is that in a capital ease, where the defendant 
is unable to employ counsel, and is incapable adequately 
of making his own defense because of ignorance, feeble 
mindedness, illiteracy, or the like, it is the duty of the 
court, whether requested or not. to assign counsel for him 
as a necessary requisite of due process of law; * * * 
l Italics ours.] 

“The United States by statute and every state in the 
Union by express provision of law. or by the determina¬ 
tion of its courts, make it the duty of the trial judge, 
where the accused is unable to employ counsel, to ap¬ 
point counsel for him. In most states the rule applies 
broadly to all criminal prosecutions, in others it is limited 
to the more serious crimes, and in a very limited number, 
to capital cases. A rule adopted with such unanimous ac¬ 
cord reflects, if it does not establish, the inherent right 
to have counsel appointed, at least in cases like the pres¬ 
ent. and lends convincing support to the conclusion we 
have reached as to the fundamental nature of that right.” 
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Thus the doctrine would seem to depend upon the degree 
of crime and the circumstances of the particular case. The 
court questioned the effect of failing to appoint counsel in 
other criminal prosecutions. 

In the Johnson case the Supreme Court said: 

“* * * a waiver is ordinarily an intentional relinquish¬ 
ment or abandonment of a known right or privilege. The 
determination of whether there has been an intelligent 
waiver of the right to counsel must depend, in each case, 
upon the particular facts and circumstances surrounding 
that case, including the background, experience, and con¬ 
duct of the accused.” [Italics ours.] 

Must the court practically urge the defendant in every 
criminal prosecution to employ or accept counsel? A person 
can intelligently waive the right to assistance of counsel with¬ 
out the court saying to him “you are entitled to counsel.” 
Let us take, for example, a case where an attorney at law was 
charged with a felony. He appears and informs the court 
that he is ready for trial. Would there be any duty on the 
court under such circumstances to inquire whether he has the 
assistance of counsel before it would have jurisdiction to pro¬ 
ceed. The facts and circumstances in such a case clearly indi¬ 
cate a waiver of the right to assistance of counsel by the ac¬ 
cused. In the Johnson case, the record shows that not only 
was there a denial of the right to assistance of counsel, but 
the accused had not intelligently waived his right under the 
circumstances. There the petitioner was charged and con¬ 
victed with “feloniously uttering and passing four counterfeit 
twenty-dollar Federal Reserve notes and possessing twenty- 
one such notes.” This was a felony. The circumstances 
were: 


“In the habeas corpus hearing, petitioner’s evidence 
developed that no request was directed to the trial judge 
to appoint Counsel, but that such request was made to 
the District Attorney, who replied that in the State of 
trial (South Carolina) the court did not appoint Counsel 
unless the defendant was charged with a capital crime.” 

“* * * It appears from the opinion of the District 
.Judge denying habeas corpus that he believed petitioner 



20 


was deprived, in the trial court, of his constitutional right 
under the provision of the Sixth Amendment * * * 

****** 

“Petitioner, (was) convicted and sentenced without 
the assistance of Counsel, contends that he was ignorant 
of his right to Counsel, and incapable of preserving his 
legal and constitutional rights during trial. Urging that 
—after conviction—he was unable to obtain a lawyer: 
was ignorant of the proceedings to obtain new trial or 
appeal and the time limits governing both: and that 1m 
did not possess the requisite skill or knowledge properly 
to conduct an appeal, he says that it was—as a practical 
matter—impossible for him to obtain relief by appeal.” 

The Court points out that there is a presumption of regu¬ 
larity when any judgment is collaterally attacked. 

“It must be remembered, however, that a judgment 
can not be lightly set aside by collateral attack, even on 
habeas corpus. When collaterally attacked, the judg¬ 
ment of a court carries with it a presumption of regu¬ 
larity. Where a defendant, without Counsel, acquiesces 
in a trial resulting in his conviction and later seeks re¬ 
lease by the extraordinary remedy of habeas corpus . the 
burden of proof rests upon him to establish that he did 
not competently and intelligently waive his constitu¬ 
tional right to assistance of Counsel.” 

If the defendant, in every prosecution for a petty offense, 
must expressly waive the right to assistance of counsel, or 
there be a duty on the part of the Court to appoint counsel 
to assist him, there would hardly be enough lawyers to take 
care of the demands, and the situation undoubtedly would 
result in the government’s having to employ public defend¬ 
ers. 


Y 

The appellant was not prosecuted for a crime w ithin the meaning 
of the 6th Amendment to the Constitution of the United 
States. 

The Sixth Amendment to the Constitution provides: 

“In all criminal prosecutions, the accused shall enjoy 
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the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall 
have been committed, which district shall have been pre- 
viously ascertained bv law, and to be informed of the 

V V 

nature and cause of the accusation; to be confronted with 
the witnesses against him; to have compulsory process 
for obtaining witnesses in his favor, and to have the 
Assistance of Counsel for his defence.” 

The protections under this amendment are limited to crim¬ 
inal prosecutions. Intoxication alone was not a crime at com¬ 
mon law and is not now a crime by statute law within the 
District of Columbia. 

Counsel for the appellant assume that appellant was con¬ 
victed and sentenced for having committed a misdemeanor, 
included in the definition of a crime within the meaning of the 
Sixth Amendment to the Constitution of the United States. 
They go on the assumption that the prosecution was under 
the Act of March 3, 1917. 39 Stat. 1127. (contained in Title 
0. Sec. 331, of the District of Columbia Code 1929), which 
provided: 

“Any person who shall, in the District of Columbia, 
in any street, or public or private road, alley, or in any 
public place or building or in or upon any street car, any 
other vehicle commonly used for the transportation of 
passengers, or in or about any depot, platform or wait¬ 
ing station, drink any alcoholic liquor of any kind, or if 
any person shall be drunk or intoxicated in any street, 
alley, or public or private road or in any railroad passen¬ 
ger train, street car. or any public place or building, or at 
any public gathering, or if any person shall be drunk or 
intoxicated and shall disturb the peace of any person any¬ 
where. he .s hall be guilty of n misdemeanor, and upon 
conviction thereof shall be punished by a fine of not less 
than $10 nor more than $100. or by imprisonment for 
not less than five days nor more than thirty days in the 
workhouse or jail of the District of Columbia, or by 
both such fine and imprisonment.” [Italics ours.] 

However, this Act was repealed by the Alcoholic Beverage 
Control Act. approved January 24. 1934 (4S Stat. 333). as 
amended by the Act of August 27. 1935 (49 Stat. 901) (Title 
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20. Sec. 1928. Supp. III. D. C. Code) and it was under this 
section of the latter Act that the appellant was prosecuted, 
convicted and sentenced: 

“(a) Xo person shall in the District of Columbia drink 
any alcoholic beverage in any street, alley, park, or park¬ 
ing: or in any vehicle in or upon the same; or in any place 
to which the public is invited for which a license has not 
been issued hereunder permitting the sale and consump¬ 
tion of such alcoholic beverage upon such premises: or 
in any place to which the public is invited (for which 
a license under this chapter has been issued) at a time 
when the sale of such alcoholic beverage on the prem¬ 
ises is prohibited by this chapter or by the regulations 
promulgated thereunder. Xo person shall be drunk or 
intoxicated in any street, alley, park, or parking, or in 
any vehicle in or upon the same or in any place to which 
the public is invited or at any public gathering and no 
person anywhere shall be drunk or intoxicated and dis¬ 
turb the peace of any person. 

“(b) Any person violating the provisions of this section 
shall be punished by a fine of not more than $100 or by 
imprisonment for not more than thirty days or by both 
such fine and imprisonment in the discretion of the court 
for the first offense: by a fine of not more than $200 or 
by imprisonment for not more than sixty days or by both 
such fine and imprisonment in the discretion of the court 
for the second offense, or by a fine of not more than $">00 
or by imprisonment for not more than six months or by 
both such fine and imprisonment in the discretion of the 
court for each subsequent offense.” 

It will be noted that Congress did not make drunkedness 
or intoxication a misdemeanor in the subsequent Act. The 
prohibition against intoxication is in the nature of a muni¬ 
cipal ordinance and the offense is a petty offense that was not 
contemplated within the meaning of the Sixth Amendment. 

Congress in the Alcoholic Beverage Control Act did not 
make the offense one against the United States and specifi¬ 
cally provided (48 Stat. 330. Sec. 33). 

“Prosecutions for violations of tins act shall be on in¬ 
formation filed in the Police Court by the Corporation 
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Counsel or any of his assistants, except for such viola¬ 
tions as are felonies, and prosecutions for such violations 
as are felonies shall be by the United States Attorney in 
and for the District of Columbia or any of its assistants.” 

Under the Act of March 3, 1901, 31 Stat. 1340, contained 
in Title 6, Sec. 351 of the D. C. Code, Congress, under its 
exclusive jurisdiction over the District of Columbia, provided 
that the Corporation Counsel should prosecute violations of 
police and municipal ordinances and all penal statutes in the 
nature of police and municipal regulations. 

“Prosecutions for violations of all police or municipal 
ordinances or regulations and for violations of all penal 
statutes in the nature of police or municipal regulations, 
where the maximum punishment is a fine only, or im¬ 
prisonment not exceeding one year, shall be conducted 
in the name of the District of Columbia and by the cor¬ 
poration counsel or his assistants. All other criminal 
prosecutions shall be conducted in the name of the 
United States and by the attorney of the United States 
for the District of Columbia or his assistants.” 

Having specifically provided in the Alcoholic Beverage 
trol Act that prosecutions for violations of that Act should 
be on information filed in the Police Court by the Corporation 
Counsel, except such violations as amount to felonies, it fol¬ 
lows that the prohibition against intoxication in public places 
was classed by Congress as a municipal ordinance or a penal 
statute in the nature of a police or municipal regulation and 
not a crime. 

Congress under its general powers and control over the 
District of Columbia can and often has passed laws that are 
in the nature of municipal ordinances. 

In the case of Coughlin v. D. C., 25 App. D. C. 251, the 
Court said: 

“The Commissioners are not a municipality, but only 
the executive organs of it: and Congress has reserved to 
itself, not only the power of legislation in the strict sense 
of the term, which it cannot constitutionally delegate to 
anyone or to any body of men. but even the power of 
enacting municipal ordinances, such as are within the 
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ordinary scope of the authority of incorporated munici¬ 
palities.” 

And in the subsequent case of Newman v. Willard Hotel 
Co., 47 App. D. C. 323, it was held: 

“It has thus been decided that the Commissioners are 
creatures of statute, possessing no inherent powers, and 
not constituting a municipal corporation, but being 
merely the executive agents of a peculiar form of muni¬ 
cipal government created by Congress, and in which Con¬ 
gress has reserved to itself the power of general legisla¬ 
tion and of municipal regulations.” 

We, therefore, contend that the provision relating to intoxi¬ 
cation in the Alcoholic Beverage Control Act is merely a mu¬ 
nicipal ordinance in the form of statute law, prohibiting in¬ 
toxication not in general but in specified places, namely: 
“streets, alleys, parks, or parking, or in any vehicle in or upon 
the same; or in any place to which the public is invited or at 
any public gathering,” or to be intoxicated and disturb the 
peace. It is therefore not an offense to be intoxicated in a 
private dwelling so long as one does not become disorderly 
to the extent of disturbing the peace. 

In 14 Am. Jur. 759, Sec. 9, it is said: 

“At common law and independent of statutory enact¬ 
ments. punishments for the violation of municipal ordi¬ 
nances are treated as civil actions, the imprisonment, 
after the noncompliance with the order of the court im¬ 
posing the payment of a fine, being looked on not in the 
light of a punishment, but as a means of compelling a 
compliance with the order of the court and of enforcing 
payment, and such view is generally followed. Whether 
they are to be so regarded depends to a great extent on 
whether such offenses are made punishable by the general 
law as crimes or misdemeanors. If such violations are not 
made crimes by the general law, the proceedings to en¬ 
force or for a violation of such ordinances are civil in 
their nature. If such offenses are made crimes or misde¬ 
meanors by the general law of the state, the proceedings 
must be considered as criminal in their nature. The dis¬ 
tinction appears to be correct, for many of the offenses 
which are punishable under municipal ordinances are not 
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offenses against the state, either by the common or the 
statute law, and are made so only by the ordinance in 
the particular case in question, and for this reason they 
have been termed ‘quasi criminal.’ However, there is 
authority that under a particular statute or the Consti¬ 
tution of a state a violation of a municipal ordinance 
may be a crime, or, as it is sometimes stated, a quasi 
crime.” 

Drunkenness or intoxication not being a crime by statute, 
we must look to the similar offense at common law to deter¬ 
mine whether the appellant was deprived of her constitutional 
right to the assistance of counsel. 

In 2 Blackstone Com., Chapter IV, paragraph 10, intoxi¬ 
cation or drunkenness was classified under “Offenses against 
God and Religion.” In other words it was a moral offense 
and not a civil offense in itself. In 2 Blackstone Com., p. 
2S1, it is said that: 

“Another branch of summary proceedings is that be¬ 
fore justices of the peace, in order to inflict divers petty 
pecuniary mulcts, and corporal penalties, denounced by 
Act of Parliament for many disorderly offenses; such 
as common swearing, drunkenness, vagrancy, idleness, 
and a vast variety of others * * 

In the case of Chafin v. Waukesha Co., 62 Wis. 463, it was 
held that the prosecution for drunkenness under an ordinance 
was not a criminal prosecution. 

The Supreme Court of the United States held that criminal 
prosecutions for petty offenses may be conducted without a 
jury. The Sixth Amendment to the Constitution affords the 
same guarantee of protection to jury trials in criminal prose¬ 
cutions as it does to the protection of assistance of counsel. 
If, therefore, the prosecution comes under the class of petty 
offenses, where trials can be conducted without a jury, it fol¬ 
lows that they can be summarily prosecuted without the as¬ 
sistance of counsel. 

In considering the question of the necessity of trials by jury 
in the case of Callan v. Wilson, (1888) 127 U. S. 540, the Su¬ 
preme Court said: 

“In our opinion, the provision (of the Third Article for 
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the trial of ‘crimes’ by jury) is to be interpreted in the 
light of the principles which, at common law, determined 
whether the accused, in a given class of cases, was en¬ 
titled to be tried by a jury. It is not to be construed as 
relating only to felonies, or offenses punishable by con¬ 
finement in the penitentiary. It embraces as well some 
classes of misdemeanors, the punishment of which in¬ 
volves or may involve the deprivation of the liberty of 
the citizen. It would be a narrow construction of the 
Constitution to hold that no prosecution for a misde¬ 
meanor is a prosecution for a ‘crime’ within the mean¬ 
ing of the third article, or a ‘criminal prosecution’ within 
the meaning of the Sixth Amendment * * *. 

“* * * Conceding that there is a class of petty or min¬ 
or offenses, not usually embraced in public criminal stat¬ 
utes, and not of the class or grade triable at common law 
by a jury, and which, if committed in this District, may, 
under the authority of Congress, be tried by the court and 
without a jury, we are of the opinion that the offense with 
which the apellant is charged does not belong to that 
class * * \ 

“Except in that class or grade of offenses called petty 
offenses, which, according to the common law, may be 
proceeded against summarily in any tribunal legally con¬ 
stituted for that purpose, the guarantee of an impartial 
jury to the accused in a criminal prosecution, conducted 
either in the name, or by or under the authority of, the 
United States, secures to him the right to enjoy that 
mode of trial from the first moment, and in whatever 
court, he is put on trial for the offense charged.” 

In the case of Schick v. United States, 195 U. S. 65, the 
Court said (p. 6S): 

“The truth is, the nature of the offense, and the amount 
of punishment prescribed, rather than its place in the 
statutes, determine whether it is to be classed among 
serious or petty offenses,—whether among crimes or mis¬ 
demeanors. Clearly both indicate that this particular 
violation of the statute is only a petty offense. 

“In such a case there is no constitutional requirement 
of a jury.” 

Whereas in the Callan case the Supreme Court of the 
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United States held that there was a class of petty or minor 
offenses not embraced in criminal statutes, and not a part 
of the common law that could be prosecuted without a jury, 
they did not define the scope of the term “petty offenses,” 
and it was not until the Colts case, decided by the Supreme 
Court on November 24, 1930 (282 U. S. 63) that an attempt 
was made to classify the offenses that come under the pro¬ 
tection of the Amendment. 

“Whether a given offense is to be classed as a crime, so 
as to require a jury trial, or as a petty offense, triable 
summarily without a jury, depends primarily upon the 
nature of the offense. The offense here charged is not 
merely malum prohibitum, but in its very nature is 
malum in se. It was an indictable offense at common 
law, United States v. John Hart, 1 Pet. C. C. 390, 392, 
when horses instead of gasoline, constituted the motive 
power. The New Jersey Court of Errors and Appeals, 
in State v. Rodgers, supra, has discussed the distinction 
between traffic offenses of a petty character, subject to 
summary proceedings without indictment and trial by 
jury, and those of a serious character, amounting to pub¬ 
lic nuisance indictable at common law; and its examina¬ 
tion of the subject makes clear that the offense now under 
review is of the latter character. 

****** 

“* * « an act p r0 p er iy cannot be described 

otherwise than as a grave offense—a crime within the 
meaning of the third Article of the Constitution—and as 
such within the constitutional guarantee of trial by jury.” 

This was a case where the defendant was charged with hav¬ 
ing operated recklessly a certain motor vehicle in the City of 
Washington. He was arraigned and pleaded not guilty and 
demanded a trial by jury. The demand was denied and he 
was tried before the judge and found guilty. Both this Court 
and the Supreme Court of the United States held that he 
was entitled to a jury trial. 

In the Clawans case, decided by the Supreme Court of the 
United States on April 5, 1937, and reported in 300 U. S. 617, 
the classification of petty offenses was further limited. In 
that case the defendant was charged with the offense of en- 
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gaging in the business of a dealer in second-hand personal 
property without a license. She demanded a jury trial, which 
was denied. The statute under w’hich she was convicted pro¬ 
vided that the offense may be prosecuted in the District of 
Columbia Police Court and was punishable by a fine of not 
more than $300, or imprisonment for not more than ninety 
days. This Court held that the defendant was entitled to a 
trial by jury. 66 App. D. C. 11. The Supreme Court, how¬ 
ever, in holding that the offense was a petty offense and may 
be tried without a jury, said (p. 624): 

“It is settled by the decisions of this Court, which 
need not now be discussed in detail, that the right of trial 
by jury, thus secured, does not extend to every criminal 
proceeding. At the time of the adoption of the Consti¬ 
tution there were numerous offenses, commonly described 
as ‘petty’, which were tried summarily without a jury, by 
justices of the peace in England, and by police magis¬ 
trates or corresponding judicial officers in the Colonies, 
and punished by commitment to jail, a workhouse, or a 
house of correction. We think, as the Court of Appeals 
held and respondent concedes, that, apart from the pre¬ 
scribed penalty, the offense of which petitioner was con¬ 
victed is, by its nature, of this class, and that were it not 
for the severity of the punishment, the offender could 
not, under our decisions, claim a trial by jury as of right. 
Schick v. United States, 195 U. S. 65; * * * and see Cal- 
lan v. Wilson, 127 U. S. 540, 552, 555; Natal v. Louisiana, 
139 U. S. 621, 624; District of Columbia v. Colts, 282 U. 
S. 63, 72. 73. 

“Engaging in the business of selling second-hand 
property without a license was not indictable at common 
law. Today it is at most but an infringement of local 
police regulations, and its moral quality is relatively 
inoffensive. But this Court has refused to foreclose con¬ 
sideration of the severity of the penalty as an element to 
be considered in determining whether a statutory offense, 
in other respects trivial and not a crime at common law, 
must be deemed so serious as to be comparable with com¬ 
mon law crimes, and thus to entitle the accused to the 
benefit of a jury trial prescribed by the Constitution. See 
Schick v. United States, supra, 67-68. 
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“We are thus brought to the question whether the 
penalty, which may be imposed for the present offense, 
of ninety days in a common jail, is sufficient to bring it 
within the class of major offenses, for the trial of which 
a jury may be demanded. The court below thought, as 
we do, that the question is not free from doubt, but con¬ 
cluded, in view of the fact that the statute allows no ap¬ 
peal as of right from the conviction for the offense, and 
in view of its own estimate of the severity of the penalty, 
that three months’ imprisonment is a punishment suffi¬ 
ciently rigorous to place respondent’s delinquency in the 
category of major offenses. 

“If we look to the standard which prevailed at the time 
of the adoption of the Constitution, we find that confine¬ 
ment for a period of ninety days or more was not an un¬ 
usual punishment for petty offenses, tried without a jury. 

* * # 

“In the face of this history, we find it impossible to 
say that a ninety day penalty for a petty offense, meted 
out upon a trial without a jury, does not conform to 
standards which prevailed when the Constitution was 
adopted, or was not then contemplated as appropriate 
notwithstanding the constitutional guarantee of a jury 
trial * * *” 

VI 

Appellant’s rights under the due process clause of the 5th Amend¬ 
ment to the Constitution of the United States. 

It is contended by the appellant that she was “denied a fair 
hearing; and, therefore, was denied due process in the prim¬ 
ary case, in violation of the Fifth Amendment.” She alleges 
in her petition for a writ of habeas corpus that: 

“A man unknown to your petitioner offered to place, 
and did place, in coffee which she * * * drank, some 
tablets which he represented to be of aspirin. 

“The effect of such tablets, so taken by petitioner, was 
to deprive her for many days of normal control of her 
actions, and to prevent her, during her preliminary de¬ 
tention and the court proceedings which followed, of the 
ability to think and act in normal manner for the pro¬ 
tection of her interests. Your petitioner believes, and 
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therefore alleges, that such tablets were not aspirin tab¬ 
lets but were some drug, of which kind your petitioner 
does not know. 

“* * * During the conduct of said alleged trial your 
petitioner w*as suffering the effects of the drug wdiich had 
been administered to her; was in no physical or mental 
condition to protect her interests or present her defense.” 

If this Court should hold that the low’er Court erred in 
failing to issue the writ of habeas corpus prayed for, on the 
ground of lack of jurisdiction, we do not believe the fact that 
appellant did not have the assistance of counsel would be 
sufficient to warrant the issuance of the writ. 

There is no allegation in appellant’s petition that the Court 
was aware of her alleged condition, or that she made any 
attempt or was unable to inform the Court of her alleged 
condition, or that there was any outward sign or manifesta¬ 
tion of her alleged condition that the Court knew of, or should 
have known of at the time of her prosecution. She merely 
alleges she w T as not in a normal condition. This does not 
mean she w*as in such a condition that she was unable to be 
tried or unable to ask for assistance of counsel. Nor is there 
any allegation that she did not regain a normal condition in 
time to have applied for a new trial or a writ of error to this 
Court. There was, therefore, no denial of due process within 
the meaning of the Fifth Amendment to the Constitution of 
the United States. The application for the writ of habeas 
corpus merely amounts to a collateral attack on a judgment 
that is presumed to be regular. Simmons v. Georgia Iron & 
Coal Company, 61 L. R. A. 739. 

CONCLUSION 

The jurisdiction of the United States District Court for the 
District of Columbia is limited to the territorial confines of 
the District of Columbia and the several judges of said Court 
are without power to issue writs of habeas corpus under the 
circumstances in this case. The appellant at the time of the 
application was incarcerated in the District of Columbia 
Workhouse at Occoquan, Virginia, which is beyond the terri- 
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torial jurisdiction of the Court and under the physical custody 
of the Superintendent of said Workhouse, who is likewise be¬ 
yond the reach of process of the Court. 

The appellant w’as not deprived of any constitutional rights 
under the Sixth Amendment to the Constitution of the United 
States, for she could be summarily prosecuted for the offense 
of intoxication without the protection of the Sixth Amend¬ 
ment to the Constitution, for the offense was a petty offense 
in the nature of a municipal ordinance not contemplated as a 
criminal prosecution within the meaning of the Sixth Amend¬ 
ment to the Constitution of the United States. 

The application for a writ of habeas corpus does not con¬ 
tain sufficient facts to show that the appellant was deprived 
of due process of law under the Fifth Amendment to the Con¬ 
stitution of the United States as the facts are not sufficient to 
show that the court knew, or should have known, of her 
alleged condition at the time she was prosecuted and con¬ 
victed or that she did not acquiesce in her trial and waive 
counsel. She was therefore not denied any rights, and the 
application amounts to a collateral attack on a judgment pre¬ 
sumed to be regular. 

Elwood H. Seal, 

Corporation Counsel, D. C. } 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C., 
Matthias Mahorner, Jr., 

Assistant Corporation Counsel, D. C., 

A ttomeys for Appellee. 
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trict of Columbia ; Elwood Street, as Director 
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BRIEF FOR HOMER S. CUMMINGS, ATTORNEY GENERAL, 
AND JAMES V. BENNETT, DIRECTOR, BUREAU OF 
PRISONS, DEPARTMENT OF JUSTICE 

STATEMENT 

The appeal herein is from an order of the District 
Court denying appellant’s application for a writ 
of habeas corpus “for lack of jurisdiction” (R. 1). 

At the time of the execution and the presenta¬ 
tion of the application appellant was confined at 
the Workhouse of the District of Columbia, situ¬ 
ated at Occoquan, Virginia. This was under a sen- 
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tence of the Police Court upon a conviction on a 
charge of intoxication. 

The basis of the District Court’s refusal was the 
fact that petitioner (appellant here) was not con¬ 
fined or restrained in the District of Columbia. 

QUESTION PRESENTED 

In our view of the case, there is but one question 
presented which requires determination by this 
court. That question is whether the District Court 
of the United States for the District of Columbia 
has jurisdiction to entertain and determine under 
the circumstances here present, a habeas corpus 
proceedings involving a prisoner confined outside 
of the District of Columbia. If this court deter¬ 
mines that there is no jurisdiction then all other 
questions are unnecessary of determination. If it 
be held that the court below has jurisdiction then 
a remand is in order so that the writ may issue and 
the respondents be afforded an opportunity to make 
a return to the writ. 

It therefore is unnecessary to discuss the consti¬ 
tutional questions so seriously and strenuously ar¬ 
gued in appellant’s brief. These are not properly 
for the court’s determination upon this appeal. 

THE STATUTE INVOLVED 

The pertinent statute is Section 201 of Title 24 
of the Code of the District of Columbia, as follows: 

Any person committed, detained, confined, 
or restrained from his lawful liberty within 
the District, under any color or pretense 
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whatever, or any person in his or her behalf, 
may apply by petition to the supreme court 
of the District, or any justice thereof, for a 
writ of habeas corpus, to the end that the 
cause of such commitment, detainer, con¬ 
finement, or restraint may be inquired into; 
and the court or the justice applied to, if 
the facts set forth in the petition make a 
prima facie case, shall forthwith grant such 
writ, directed to the officer or other person 
in whose custody or keeping the party so 
detained shall be, returnable forthwith be¬ 
fore said court of justice. 

ARGUMENT 

The court below was without jurisdiction to entertain 
and determine the appellant’s petition for habeas 
corpus, since the appellant was not confined within the 
District of Columbia 

In McGowan v. Moody , 22 App. D. C. 148, this 
court considered an appeal which raised the ques¬ 
tion whether the Supreme Court of the District 
(now the District Court) had jurisdiction of a 
habeas corpus proceeding brought against the Sec¬ 
retary of the Navy to secure the release of a mili¬ 
tary prisoner then in Guam. 

It was conceded that if the code provision con¬ 
ferring jurisdiction to 1 issue the writ of habeas 
corpus, Sec. 1143, 24 Code 201, was to determine 
the question of jurisdiction the dismissal of the 
petition was right (p. 156). 

But it was contended that notwithstanding this 
statutory provision the then Supreme Court of the 
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District is clothed with all the jurisdiction which 
belonged to the court of the King’s bench in Eng¬ 
land under the Common Law and that the District 
of Columbia adopted the Common Law as well as 
the statutes applicable in Maryland at the accept¬ 
ance by Congress in 1S01 of the cession by Mary¬ 
land. 

Further, that under this asserted general juris¬ 
diction, the jurisdiction to issue the w r rit was deter¬ 
minable not by the place of detention but by the 
presence, as respondent, within the territorial juris¬ 
diction, of the person charged with maintaining 
that detention (p. 157). 

It will be noted how this claim parallels the 
claims in the instant case, particularly as to the 
propriety of making the Attorney General and the 
Director of Federal Prisons, parties to this pro¬ 
ceeding. 

This court stated the question presented and gave 
its answer, saying, p. 157,158: 

Assuming the existence of the general 
jurisdiction as claimed, it is further con¬ 
tended that the proceeding to enforce the 
right of one unlawfully restrained of his lib¬ 
erty, though under prosecution or commit¬ 
ment for an alleged crime, is a civil proceed¬ 
ing, as held in Ex parte Tom Tony, 108 U. S. 
556, 27 L. ed. 826, 2 Sup. Ct. Rep. 871, and 
that, therefore, the jurisdiction to issue the 
writ in the particular case is determinable 
not by the place of detention but by the 
presence, within the territorial jurisdiction, 
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of the person charged with maintaining that 
detention, and made respondent in the pro¬ 
ceeding. 

If granted, for the sake of the argument, 
that the supreme court of the District has 
general common-law jurisdiction unim¬ 
paired by the terms of the statute, the ques¬ 
tion is raised: Does that jurisdiction ex¬ 
tend to the case of any person unlawfully 
restrained of his liberty, in a distant pos¬ 
session of the United States, by, or under 
the authority of, an officer of the Navy act¬ 
ing as governor thereof, because the Secre¬ 
tary of the Navy, in the discharge of his 
official duties as the head of that depart¬ 
ment, maintains his residence in the District 
of Columbia ? 

In other words—to give the question its 
necessary scope—has that court jurisdiction 
to inquire into the grounds of the detention 
of any and all persons who, it may be al¬ 
leged, are unlawfully restrained of their 
liberty by officers of the Navy or Army, in 
any State, Territory, or outlying possession 
of the United States, merely because the re¬ 
spective heads of the Navy and War De¬ 
partments of the Government may be found, 
and personally served with process, within 
the District of Columbia? 

On the argument, counsel for the appel¬ 
lant limited their contention to the single 
case, as presented, of imprisonment on the 
island of Guam, the administration of which 
has been committed by executive order to 
the Navy Department, and for which no civil 
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court has been provided or invested with 
any jurisdiction. But the broad question as 
put is necessarily included in the narrow one. 
If the jurisdiction exists in the one case it 
must in the others. The question is one of 
power and not of the expediency of its exer¬ 
cise in the particular case, because there may 
happen to be no other tribunal in which 
relief might be had. 

We are compelled to give a negative an¬ 
swer to the question, notwithstanding it may 
possibly be that the party on whose behalf 
the petition is presented is restrained of his 
liberty under the order of a tribunal un¬ 
known to the Constitution and law and is 
without certain remedy in any other court. 

No case has been called to our attention 
in which it is made to appear that the court 
of King’s bench ever exercised jurisdiction 
in a like case, either under or independently 
of the habeas corpus act of 31 Charles II. 
Nor have we discovered a single American 
case in which a similar jurisdiction has been 
maintained. 

After discussing Re Jackson, 15 Mich. 417, the 
dissenting opinion in which was relied upon by 
appellant, this court continued (p. 163, 164): 

Jurisdiction to issue the writ on his be¬ 
half, then, depends upon the single circum¬ 
stance that the Secretary of the Navy is 
alleged to have the final control over his 
imprisonment. It is to this broad claim of 
jurisdiction that we deny our assent. 
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But if the jurisdiction of the court were 
maintainable on the groimd claimed, the 
judgment would nevertheless have to be af¬ 
firmed. The prisoner is not in the actual 
custody of the Secretary. The allegation 
that he is restrained by the agents and sub¬ 
ordinates of the Secretary, and is within his 
control, through the custody of a person un¬ 
known, who exercises his authority under 
the orders of the Secretary, is a conclusion 
of law. We must take judicial notice of the 
powers and duties of the Secretary under 
the Constitution and laws. The officers of 
the Navy are not his agents. They, like the 
Secretary himself, are the agents and repre¬ 
sentatives of the President of the United 
States, who is the Commander-in-Chief of 
the Army and Navy. The officers in com¬ 
mand of the island of Guam are subject to 
his orders. Any authority which the Secre¬ 
tary may exercise over them is solely as the 
representative of the President, in his name, 
and as the organ of his will. United States 
ex rel. Brown v. Root , 18 App. D. C. 239, 242. 

The power to relieve the prisoner, or to 
produce him in obedience to the writ, is in 
the President, and not in the Secretary of 
the Navy. 

We submit that, in the light of that decision, any 
claim that either the Attornev General or the Di- 
rector of Prisons is a proper party to this habeas 
corpus proceeding is consigned to a well-deserved 
repose. And, by the same token, we think that it 
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put to rest the question of the jurisdiction of the 
District Court here where the prisoner is not 
incarcerated in the District of Columbia. 

But counsel for appellant seeks to escape the 
force of this decision by asserting that the District 
of Columbia statute properly construed covers ap¬ 
pellant's case. The argument is largely one of con¬ 
venience and a suggestion “why should it not be 
thus construed.” 

The question as to jurisdiction was presented in 
Hoeppel v. Street, 65 Wash. L. R. 38, 17 F. Supp. 
719. Hoeppel, who had been convicted in the Dis¬ 
trict Court and was confined at Oceoquan, Virginia, 
petitioned the District Court here for a writ of 
habeas corpus, to be directed to the Director of 
Public Welfare of the District and the Superin¬ 
tendent of Penal Institutions, District of Columbia. 

The Superintendent of Penal Institutions moved 
to quash on the ground that the petitioner was con¬ 
fined in the Workhouse at Oceoquan and not in the 
District of Columbia and that the petition did not 
state a prima facie case. The court granted the 
motion “on both grounds'\ It said (p. 720) : 

In order to give this court jurisdiction, 
the confinement should be in the District of 
Columbia. In the unreported case of George 
Dodson, Habeas Corpus 1719, petitioner was 
confined in the Reformatory at Lorton, Vir¬ 
ginia ; the petition was dismissed for the rea¬ 
son that this court had no jurisdiction. The 
' decision is in accord with the opinion of the 
Court of Appeals in McGowan v. Moody, 22 
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App. D. C. 148, 149, and the eases of Ex 
parte Gouyet (D. C.) 175 F. 230; Ex parte 
Yee Hick Ho (D. C.) 33 F. (2d) 360; and 
United States ex rel. Belardi v. Day (C. C. 
A.) 50 F. (2d) 816. 

Some similar decisions of other courts should 
be mentioned. 

A ease directly in point on the facts is In re 
Bailey, 10 Okla. 297. There a petition for a writ of 
habeas corpus was filed in the Supreme Court of 
Oklahoma by two men who were incarcerated in 
the Kansas State Penitentiary at Lansing, Kansas, 
under a judgment of a District Court of Oklahoma. 
It appears that the governor of Oklahoma had con¬ 
tracted with the Kansas authorities for the care 
and custody in that Penitentiary of Oklahoma 
prisoners. 

The court dismissed the petition and in its opin¬ 
ion said, p. 297, 298: 

* * * this court has no power to com¬ 
pel the warden of the Kansas penitentiary 
to bring a prisoner back into the Territory 
or to discharge a prisoner held by him on a 
commitment from a district court. This 
court exercises and can exercise no original 
jurisdiction over persons outside its terri¬ 
torial boundaries. While it may retain 
jurisdiction of the person of a prisoner 
where the prisoner appeals from a judgment 
of conviction, such jurisdiction is appellate 
and not original. 

The petition for a writ of habeas corpus 
in this case calls for the exercise of the origi- 
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nal jurisdiction of this court over persons 
not within its jurisdiction and not volun¬ 
tarily submitting to it. 

“No judicial process, whatever form it 
may assume, can have any lawful authority 
outside of the limits of the jurisdiction of 
the court or judge by whom it is issued; and 
an attempt to enforce it beyond these bound¬ 
aries is nothing less than lawless violence” 
(Ableneaw v. Booth, 21 How. 506). 

“The writ of habeas corpus cannot run 
outside the boundaries of the jurisdiction of 
the court which issues it” (Church on 
Habeas Corpus, Sec. 108). 

“No sovereignty can extend its process be¬ 
yond its own territorial limits, to subject 
either the property or the person of any one 
to its judicial decisions, decrees, or judg¬ 
ments. Everv exercise of authority of this 
kind would be beyond the power granted, or 
rather beyond the power of the state to 
grant. All judicial power flows from the 
state, and the grant of legislative power 
ceases at the line of the state; judicial power 
must cease also at that point” (Brown on 
Jurisdiction, Sec. 2). 

We think it very clear that this court is 
without jurisdiction to award the writ in 
this case. The petitioners are not within the 
jurisdiction of this court, and we have no 
process by which they can be brought in. 
The warden of the Kansas penitentiary is 
not within our jurisdiction, and we have no 
authority to command him to come in; * * * 
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Ex parte Gouyet, 175 Fed. 230, presents like 
facts. There the United States District Court of 
Montana was applied to for a writ of habeas corpus 
for the release of Gouyet, who was confined in the 
Leavenworth Penitentiary under a judgment of the 
Montana court. In respect of the matter of juris¬ 
diction, the court said, p. 233: 

The Supreme Court and the Circuit and 
District Courts of the United States, and the 
several justices and judges thereof, are given 
power, within their respective jurisdictions, 
to issue writs of habeas corpus for the pur¬ 
pose of an inquiry into the cause of restraint 
of liberty in certain specified instances. 
Sections 751, 752, 753, Rev. St. U. S. (U. S. 
Comp. St. 1901, p. 592). The power thus 
conferred is expressly restricted to the terri¬ 
torial jurisdiction of the court to which the 
application is made. The general holding is 
that the Circuit and District Courts of the 
United States have no power or authority 
to issue a writ of habeas corpus to be sent 
out of their respective jurisdictions ( Church 
on Habeas Corpus, Sec. 108; In re Boles, IS 
Fed. 75, 1 C. C. A. 48; Ex parte Kenyon, 
14 Fed. Cas. 353 (No. 7,720); In re Bickley, 
3 Fed. Cas. 332 (No. 1387), although I am 
advised that Judge Landis, of the District 
of Illinois, has discharged prisoners confined 
in the Leavenworth prison, probably on the 
theory that the court imposing sentence has 
jurisdiction to inquire on habeas corpus into 
the validity thereof. 
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In re Boles, 48 Fed. (C. C. A. 8) 75, is to the same 
effect. The court said, p. 75,76: 

It will be observed that we are asked to 
award a writ of habeas corpus to be served 
at a place outside of the territorial jurisdic¬ 
tion of this court, for the purpose of secur¬ 
ing the release of a person who is there con¬ 
fined, and we are of the opinion that we have 
no authority to award such a writ. It cer¬ 
tainly cannot be maintained that this court 
has power to release persons who are unlaw¬ 
fully restrained of their liberty in any part 
of the United States under color of process 
of a federal court, as the supreme court may 
do, yet such would be the assertion of juris¬ 
diction on our part, if we granted a writ in 
the present instance. In the absence of any 
statute expressly authorizing us to issue a 
writ of habeas corpus to run and be executed 
outside of the circuit, our jurisdiction to 
release from unlawful imprisonment would 
seem to be restricted to cases where persons 
are restrained of their liberty somewhere 
within the circuit (Ex parte Graham, 3 
Wash. C. C. 456). 

That the detention or restraint of a petitioner 
in habeas corpus must be within the territorial 
jurisdiction of the court is so well settled that elab¬ 
orate citation of authorities would seem unneces¬ 
sary. As the Court of Appeals of New York well 
said in Matter of Meyer, 209 N. Y. 59, 68, p. 68: 

A proceeding by habeas corpus, so far as 
it depends upon the custody of the person, 
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is not unlike a criminal proceeding. The 
whole theory of criminal proceedings is 
based upon the idea of the defendant being 
in the power and control of the court in his 
person. 

To avoid the ‘‘menacing front” of these deci¬ 
sions stating the rule and illustrating its applica¬ 
tion, counsel for appellant attempt to draw a 
distinction in respect of the District of Columbia. 
The argument is that the District of Columbia has 
established the Workhouse at Oecoquan and the 
Reformatory at Lorton in the State of Virginia, 
exercises control over them, and pays for their 
maintenance—in other words, they are District in¬ 
stitutions. Because of that, it is said the language 
of the statute governing issuance of writs of habeas 
corpus, 24 Code 201, supra, was designedly used to 
cover and apply to cases where the applicant for 
the writ had been tried and convicted in the Courts 
of the District of Columbia. It is contended that 
the incorporation of the word “committed” in the 
section is significant and indicates that Congress 
had this situation in mind and so intended pur¬ 
posely to apply a different rule than that govern¬ 
ing the Federal Courts in the various states, so 
that District prisoners at Oecoquan should be 
within the jurisdiction of the District Court for the 
purpose of habeas corpus proceedings. 

We say that Congress cannot properly be said to 
have had the Oecoquan situation in mind when 
enacting this statute. It will be noted that this 
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Section 201 was contained in the Act of March 3, 
1901, ch. 854, sec. 1143, 31 stat. 1189, 1372, which 
was entitled “An Act to establish a code of law for 
the District of Columbia.” 

Now, it was not until the year 1909 that the Con¬ 
gress authorized the acquisition of sites for a re¬ 
formatory and workhouse outside the District of 
Columbia. The Act of March 3, 1909, ch. 250, 35 
stat. 688, making appropriations to provide for the 
expenses of the Government of the District of 
Columbia for the fiscal year ending June 30, 1910, 
provided, p. 717, 718: 

The Commissioners of the District of Co¬ 
lumbia are hereby authorized and directed 
to purchase two tracts of land, widely sepa¬ 
rated, of not less than one thousand acres 
each, either or both of which to be situated 
in the State of Maryland, or in the State of 
Virginia; one of said tracts shall be used as 
a site for the construction and erection of 
a reformatory of sufficient capacity to ac¬ 
commodate at least one thousand inmates, 
and the other for the construction and erec¬ 
tion of a workhouse of sufficient capacity to 
accommodate at least five hundred prison¬ 
ers, and to build necessary temporary struc¬ 
tures on each tract; the said commissioners 
are hereby authorized and directed to ap¬ 
point a commission to consist of three per¬ 
sons, one of said commissioners shall be 
chairman, which commission shall employ an 
architect skilled in the construction of such 
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buildings to prepare all plans, specifications, 
and estimates deemed necessary or required 
by said commission, and which shall first be 
approved before acceptance by the Commis¬ 
sioners of the District of Columbia, who are 
hereby required to construct said reforma¬ 
tory and workhouse; and on their direction 
the prisoners at the time confined in any ex¬ 
isting workhouse of said District shall clear 
and prepare any or all such tracts of land 
for building, and assist in the construction 
of any or all of said buildings; and the su¬ 
preme court of the District of Columbia, and 
the Attorney General, and the warden of the 
jail of said District are hereby authorized 
and directed, on the request of the Commis¬ 
sioners of the District of Columbia, to re¬ 
quire male prisoners at the time serving sen¬ 
tence in said jail to do the said work. For 
the purchase or condemnation of said sites, 
work of preparing same for buildings, and 
erection of said temporary structures and 
the means necessary thereto, the sum of six¬ 
teen thousand six hundred and ninety-six 
dollars and sixty-four cents is hereby appro¬ 
priated, and in addition thereto the unex¬ 
pended balance amounting to eighty-three 
thousand three hundred and three dollars 
and thirty-six cents of the appropriation of 
eighty-five thousand dollars for the erection 
of an administrative building for the work- 
house for males in the District of Columbia 
appropriation Act approved March second, 
nineteen hundred and seven, is hereby reap- 
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propriated and made available for these pur¬ 
poses: Provided , That no expense for the 
actual erection of permanent buildings shall 
be incurred until an appropriation shall be 
made for such purpose. 

This action may have been the result of a report 
made by a committee which the President was 
authorized to appoint to report on the condition 
of the jail and the expediency of removing the jail, 
workhouse, and other buildings to more appropri¬ 
ate sites (Act of May 26, 190S, eh. 198, 25 stat. 
274, 303). 

So, the enactment of the habeas corpus statute 
antedated by eight years the decision to locate the 
reformatory and the workhouse without the limits 

•j 

of the District. In view of this, we fail to find any 
basis for the claim that Congress had in mind the 
Occoquan situation eight years before it was even 
authorized. “Long range planning” had not then 
the vogue which it now has in speech and in prac¬ 
tice. The contention of counsel for appellants in 
this regard seems to put the cart before the horse. 

But further and even more decisive on the point 
is the fact that Section 201 of our Code clearly 
appears to have been taken from the laws of Mary¬ 
land. 

The comparative Section is Section 3 of Article 
42, Annotated Code of Maryland, Bagdy, Yol. 1, p. 
1525. For convenience of comparison, we set forth 
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in parallel columns the District and the Maryland, 
provisions: 

D. C. Code Maryland Code 


Any j>erson committed, de¬ 
tained, confined, or restrained 
from iiis lawful liberty within the 
District, under any color or pre¬ 
tense whatever, or any person in 
his or her behalf, may apply by 
petition to the supreme court of 
the District, or any justice 
thereof, for a writ of habeas 
corpus, to the end that the cause 
of such commitment, detainer, 
confinement, or restraint may be 
inquired into; and the court or 
the justice applied to, if the facts 
set forth in the petition make a 
prima facie case, shall forthwith 
grant such writ, directed to the 
officer or other i>erson in whose 
custody or keeping the party so 
detained shall be. returnable 
forthwith before said court of 
justice. 


Any person committed, de¬ 
tained, confined, or restrained 
from Ids lawful liberty within 
this State for any alleged offense 
or under any color or pretense 
whatsoever, or any person in his 
or her behalf, may complain to 
the court or judge having juris¬ 
diction and power to grant the 
writ of habeas corpus, to the end 
that the cause of such commit¬ 
ment, detainer, confinement, or 
restraint may be inquired into; 
and the said respective courts or 
judges to whom such complaint 
is so made shall forthwith grant 
the writ of habeas corpus, di¬ 
rected to the officer or other per¬ 
son in whose custody or keeping 
the party so detained shall be, 
returnable immediately before 
tlie said court or judge granting 
the same. 


It appears that the Maryland statute, as set forth 
in Bagdy, appeared in An. Code of 1904. The stat¬ 
utes preceding that back to the Act of 1861-62, 
ch. 36, all had the words “committed, detained, con¬ 
fined or restrained.” Act of April 7, 1876, Mary¬ 
land Law, 1876, ch. 373, p. 618; Act of February 17, 
1880, Maryland Law, 1S80, Ch. 6, p. 11. The lan¬ 
guage of the Act of 1861-62, ch. 36, was “if any 
person be committed or detained * * *.” (See 
Dechard v. State, 38 Md. 186, 204.) 
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A further comparison with the other sections of 
Chapter 42 of the Maryland Code with Chapter 8, 
Part I of Title 24 of the District of Columbia Code, 
will show how much alike the two laws are. 

It is thus apparent that there is no magic in the 
word “committed” such as is claimed by appellant 
to change the well-established rule as to the juris¬ 
diction of the District Court in this District in 
habeas corpus. Certainly if Congress, in enacting 
the habeas corpus statute in the 1901 Act, intended 
to depart from that rule and confer jurisdiction 
bevond territorial limits for our local district court, 
it is reasonable to say that they would have unmis¬ 
takably evidenced it. There is nothing in the legis¬ 
lative historv of the Act of 1901 which touches on 
this section. We submit that there is no foundation 


for the claimed jurisdiction of the District Court 
and that the argument in appellant's brief on that 
point has no substance. Therefore, the action of 
the court below, dismissing the petition for want 
of jurisdiction, was correct. 

The Attornev General and the Director of 
Prisons were made parties to this petition. It 
seems not to be seriously contended by appellant 
that they are proper or necessary parties. 

We say they are not. It would appear to us that 
MrGotnm v. Mood//, 22 App. D. C. 14S, supra, and 
Hoc})}*} v. Sired, 17 F. Kupp. 719, supra, are 


anmle authoritv for our view. 
» • 


1 lowever. Ks Parle 
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Tod, 291 Fed. 665, are also in point. In those cases 
it was held that the District Commissioner of Im¬ 
migration did not have custody and was not the 
proper respondent in a habeas corpus case, after 
he had delivered a deportee to the master of the 
ship for return to his native land and that the mas¬ 
ter was the proper party because he had custody 
of the deportee. 

So, here, whatever authoritv the Attornev Gen- 
oral or the Director of Prisons exercises in respect 
of prisoners committed to Occoquan, neither has 
actual custodv of them either before tliev reach the 
Workhouse or afterward. 

CONCLUSION 

It is respectfully submitted that the court below 
was without jurisdiction in the premises and its 
judgment should be affirmed. 

Respectfully submitted. 

David A. Pine. 

United Slates Attorney, 

IT. L. Underwood, 

Assist(/nI United States Attorney, 

Attorneys for Appellees llomer S. Uuin- 
minys, Attorney General, and .James T\ 
lien net I, I)i reel or, Bureau of Prisons, 
Department of Justice. 
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